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ANTITRUST CIVIL PROCESS ACT AMENDMENT

THURSDAY, MAY 8, 1975

House oF REPRESENTATIVES,
SUBCOMMITTEE ON MoONOPOLIES AND COMMERCIAL LAW
OF THE COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The subcommittee met at 10:15 a.m., in room 2141, Rayburn House
Office Building, Hon. Peter W. Rodino, Jr. [chairman of the sub-
committee] presiding.

Present: E{oprmonlutives Rodino, Flowers, Sarbanes, Seiberling,
Mazzoli, Hughes, Hutchinson, and McClory.

Also present: Earl C. Dudley, Jr., General Counsel; James Falco,
counsel; and Franklin G. Polk, associate counsel.

Chairman Ropivo. The committee will come to order.

The Subcommittee on Monopolies and Commercial Law is com-
mencing its hearings on H.R. 39, to amend the Antitrust Civil Process
Act to increase the effectiveness of discovery in civil antitrust investi-
gations, and for other purposes.

Thirteen years ago, the Attorney General of the United States, the

late Robert F. Kennedy, while t.estifyin{;) before this subcommittee

in support of proposed legislation that
Process Act of 1962 said:

The priniciples of free enterprise which the antitrust laws are designed to pro-
tect and to vindicate are economic ideals that underlie the whole structure of a
free society * * * the Department of Justice realizes that it has no more im-
portant function than enforcing these laws. However, we find ourselves hampered
in our enforecement program because we lack certain vital tools of investigation.

The 1962 act gave the Department power to obtain documents
from potential defendant corporations by means of the civil investi-
gative demand.

The hearings we commence today will consider proposed amend-
ments to that act which seek to provide tools of investigation in addi-
tion to the civil investigative demand. We must decide. among other
things, whether there is a need for the pre-complaint use of interroga-
tories and deposition testimony in civi‘ antitrust investigations, and,
if s?, whether there are adequate safeguards for targets of these new
tools.

We must also give consideration to whether the use of these new
tools creates the risk of excessive and premature grants of immunity
during investigations as well as in litigation. The extension of the
act’s coverage to natural persons as well as to corporate entities de-
mands that we inquire into areas of law and individual rights not
normally relevant to proposed legislation apparently treating only
antitrust investigative procedures.

(1)

ecame the Antitrust Civil
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One issue is sharply defined by the bill: Should a lower Federal
court’s construction of the act that has reduced the use of CID’s in
investigating mergers as possibly violative of the Clayton Act, be
reversed? Undeniably, wi(lluspread public anxiety persists over undue
market and aggregate concentrations in certain industries and sectors
of the American economy. Restrictions on merger investigations are
most unfortunate, especially since the Supreme Court, in a string of
landmark cases since the limiting construction of the act in this area
was rendered, has repeatedly observed that the antitrust laws preserve
an economic way of life. Undue concentration jeopardizes this eco-
nomic way of life, and causes consumers’ alternatives to disappear; it
also enhances the likelihood that the free enterprise system will be
characterized not by policies of competition, but by parallel policies of
mutual advantage benefiting large corporate enterprises only.

The bill is most timely in other respects. Fiscal restraint is no
longer solely a topic for legislative discussion. The bill makes clear
that there are tools necessary for vigorous enforcement of the antitrust
laws that money can’t buy. Increased appropriations are not the only
means by which the Congress can respond to the increasing public
demand and undisputed need for improved and more efficient enforce-
ment of the antitrust laws. Hence, this subcommittee’s oversight
duties are also touched upon by H.R. 39. Moreover, periods of
inflation, recession, and stagflation present temptations to engage in
certain types of antitrust violation that, if unchecked, can inflict
phenomenal widespread economic injury. The present and foreseeable
conditions of the Nation’s economy are relevant in assessing the need
for the bill.

[A copy of H.R. 39 follows:]
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IN THE HOUSE OF REPRESENTATIVES

JaNvary 14, 1975

Mr. Ropixo (for himself and Mr. Hrrcninsox) introduced the following bill;
which was referred to the Committee on the Judiciary

A BILL

To amend the Antitrust Civil Process Act to increase the effec-
tiveness of discovery in civil antitrust investigations, and for

other purposes.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That the Antitrust Civil Process Act (76 Stat. 548; 15
U.S8.C. 1311) is hereby amended as follows:

(a) Clause (c) of section 2 is amended to read as
follows:

“(c) The term ‘antitrust investigation’ means any
inquiry conducted by any antitrust investigator for the

purpose of ascertaining whether any person is or has
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been engaged in any antitrust violation or in any activi-

ties which may lead to any antitrust violation;”.

(b) Clause (f) of section 2 is amended by deleting the
phrase “not a natural person” and inserting immediately
after the word “means” the following: “any natural person
or”,

(c) Subsection (a) of section 3 is amended to read as
follows:

“Whenever the Attorney General, or the Assistant At-
torney General in charge of the Antitrust Division of the
Department of Justice, has reason to believe that any person
may be in possession, custody, or control of any documentary
material, or may have knowledge of any fact or facts, rele-
vant to a civil antitrust investigation, he may, prior to the
institution of a civil or criminal proceeding thereon, issue in
writing, and cause to be served upon such person, a civil
investigative demand requiring such person to produce such

documentary material for examination or to answer in writ-

ing written interrogatories or to give oral testimony, or any

combination of such demands, pertaining to such fact or

facts.”.

(d) Subsection (b) of section 3 is amended to read as
follows::
“Each such demand shall—

“(1) state the nature of the conduct constitutin
g
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the alleged antitrust violation which is under investi-
gation and the provision of law applicable thereto; and
“(2) if it is a demand for production of documen-
tary material,

“(A) describe the class or classes of documen-
tary material to be produced thereunder with such
definiteness and certainly as to permit such mate-
rmal o be fairly identified;

“(B) preseribe a return date which will pro-
vide a reasonable period of time within which the
material so démanded may be assembled and made
available for inspeetion and copying or reproduc-
tion; and

“(C) identify the antitrust investigator who
shall be the custodian to whom such material shall
be made available: or
“(8) if it is a demand for answers to written inter-

rogatories,

“(A) identify the antitrust investigator to
whom such answers shall be made;

“(B) propound with definiteness and certainty

the written interrogatories to be answered; and

“(C) prescribe a date at which time answers to

written interrogatories shall be made; or




4
“(4) if it is a demand for the giving of oral testi-
mony,
“(A) prescribe a date, time, and place at which
oral testimony shall be taken; and
“(B) identify the antitrust investigator or in-
vestigators who shall conduct the examination.”.

(e) Subsection (f) of section 3 is redesignated subsec-
tion (g) and a new subsection is inserted following subsec-
tion (e) to read as follows:

“(f) Service of any such demand or of any petition
filed under section 5 of this Act may be made upon any
natural person hy—

“(1) delivering a duly executed copy thereof to the
person to be served; or

“(2) depositing such copy in the United States
mails, by registered or certified mail duly addressed to
the person to be served at his residence or principal office
or place of business.”.

(f) Section 3 is further amended by adding the following
new subsections after redesignated subsection (g) :

“(h) The production of documentary material in re-
sponse to a demand for production described in subsection
(b) (2) of this section shall be made under a sworn certifi-

cate to the effect that all of the documentary material de-

seribed by the demand which is in the possession, custody,
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or control of the person to whom the demand is direeted has
been produced and made available to the custodian.

“(1) Each interrogatory in a demand served pursnant
to this section shall be answered séparately and fully in
writing under oath, unless it is ohjected to, in which event
the reasons for objections shall be stated in lien of an an-
swer. The answers and objections are to be signed by the
person making them.

“(3) (1) The examination of any person pursuant to
a demand for oral testimony served under this section shall
be taken before an officer authorized to administer oaths
and affirmations by the laws of the United States or of the
place where the examination is held. The officer before whom
the testimony is to be taken shall put the witness on oath
or affirmation and shall personally, or by someone acting
under his direction and in his presence, record the testimony
of the witness. The testimony shall be taken stenographically
and transcribed. Upon certification the officer before whom
the testimony is taken shall promptly transmit the fran-
seript of the testimony to the possession of the antitrust in-
vestigator or investigators conducting the examination. The

antitrust investigator or investigators conducting the exam-

ination may exclude from the place where the examination

is held all persons other than the person begin examined,

his counsel, the officer hefore whom the testimony is to be
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taken, and any stenographer taking said testimony. The pro-
visions of the Act of March 3, 1913 (ch. 114, 37 Stat. 731;
15 U.8.C. 30), shall not apply to such examinations.

“(2) The oral testimony of any person taken pursuant
to a demand served under this section shall be taken in the
judicial district of the United States within which such person
resides, is found, or transacts business, or in such other place
as may be agreed upon between the antitrust investigator or
investigators conducting the examination and such person.

“(3) Any person examined under a demand for oral
testimony pursuant to this section shall, on payment of law-
fully prescribed costs, procure a copy of his own testimony
as stenographically reported, except that such person may for
good cause be limited to inspection of the official transeript
of his testimony.

“(4) Any person compelled to appear under a demand
for oral testimony pursuant to this section may be accom-
panied by counsel. For any purposes other than those set
forth in this subparagraph, such person shall not refuse to
answer any question, nor by himself or through counsel
interrupt the examination by making objections or statements
on the record. Such person or counsel may object on the
record, stating the rcason therefor, where it is claimed that

such person is entitled to refuse to answer on grounds of
g

privilege, or self-incrimination or other lawful grounds.
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Where the refusal to answer is on the grounds of privilege
against self-inerimination, the testimony of such person may
be compelled in accord with the provisions of part V of title
18, United States Code. Upon a refusal to answer, the anti-
trust investigator or investigators conducting the examina-
tion may petition the district court of the United States for
the judicial district within which the examination is con-
ducted for an order requiring such person to answer.

“(5) Upon completion of the examination, the person
examined may clarify or completely answers otherwise
equivocal or incomplete on the record.”.

(g) Subsection (b) of section 4 is amended by insert-
ing in the first sentence immediately after the word “de-
mand”, first appearance, the following: “for the production
of documents”, and by amending the second sentence to
read as follows: “Such person may upon written agreement
between such person and the custodian substitute copies for
originals of all or any part of such material.”.

(h) Subsection (¢) of section 4 is amended by insert-
ing in the first sentence immediately after the word “mate-

rial” the phrase “described in subsection (b) (2) of section

3" and by inserting in the fourth sentence immediately before

the word “documentary” the word “such”.
(i) Subsection (d) of section 4 is amended to read as

follows:
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“(1) Whenever any attorney of the Antitrust Division
of the Department of Justice has heen designated to appear

before any court, grand jury, or Federal administrative or

regulatory ageney in any case or proceeding or to conduct

any antitrust investigation, the antitrust investigator or inves-

tigators having custody and control of any documentary
material described in subsection (b) (2) of section 3, inter-
rogatories served pursuant to this Act and answers thereto,
or transcript of oral testimony taken pursuant to this Act may
deliver to such attorney such documentary material, interrog-
atories, and answers thereto, or transcript of oral testimony
for use in connection with any such case, proceeding, or
mvestigation as such attorney determines to be required.
Upon the completion of any such case, proceeding, or
investigation such attorney shall return to the antitrust inves-
tigator or investigators any such materials so delivered and
not having passed into the control of such court, grand jury,
or ageney through the introduction thereof into the record
of such case or proceeding.

“(2) The Antitrust Division, while participating in
any Federal administrative or regulatory agency proceeding,
shall not employ the authority granted by this Act to obtain
information or evidence for use in such proceeding where

an adequate opportunity for discovery is available under
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the rules and procedures of the agency conducting the
proceeding.”.

(j) Subsection (e) of section 4 is amended to read as
follows:

“Upon the completion of (1) the antitrust investigation
for which any documentary material described in subsection
(b) (2) of section 3 of this Act was produced, and (2) any
such case or proceeding, the custodian shall return to the
person who produced such material all such material (other
than copies thereof furnished to the custodian pursuant to
subsection (b) of this section or made by the Department
of Justice pursnant to subsection (c¢) of this section) which
has not passed into the control of any court, grand jury, or
Federal administrative or regulatory agency through the
introduction thereof into the record of such case or pro-
ceeding.”.

(k) Subsection (f) of section 4 is amended to read
as follows:

“When any documentary material has been produced
by any person under a demand described in subsection
(b) (2) of section 3 of this Act, and no case or proceeding
as to which the documents are usable had been instituted
and is pending or has been instituted within a reasonable

time after completion of the examination and analysis of

all evidence assembled in the course of such investigation,
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such person shall be entitled, upon written demand made

upon the Attorney General or upon the Assistqnt Attorney
General in charge of the Antitrust Division, to the return
of all such documentary material (other than copies thereof
furnished to the custodian pursuant to subsection (b) of this
section or made by the Department of Justice pursuant to
subsection (c) of this section) so produced by such person.”.

(I) Subsection (g) of section 4 is amended to read as
follows:

“In the event of the death, disability, or separation from
service in the Department of Justice of the custodian of any
documentary material produced under a demand for produc-
tion described in subsection (b) (2) of section 3 of this
Act or the antitrust investigator having possession of answers
in writing to written interrogatories or the transcript of any
oral testimony produced under any demand issued under this
Act, or the official relief of such custodian or antitrust investi-
gator from responsibility for the custody and control of such
material, the Assistant Attorney General in charge of the
Antitrust Division shall promptly (1) designate another
antitrust investigator to serve as custodian of such docu-
mentary material or to maintain possession of such answers
to interrogatories or such transcript of oral testimony, and
(2) transmit in writing to the person who submitted the

documentary material produced under a demand for produc-
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tion described in subsection (b) (2) of section 3 of this Aet,
notice as to the identity and address of the successor so desig-
nated. Any successor designated under this subsection shall
have with regard to such materials all duties and responsibil-
ities imposed by this Act upon his predecessor in office with
regard thereto, except that he shall not be held responsible
for any default or dereliction which occurred before his
designation.”.

(m) The first sentence of subsection (b) of section 5
is amended to read as follows:

“Within twenty days after the service of any such de-
mand upon any person, or at any time before the compliance
date specified in the demand, whichever period is shorter, or
within such period exceeding twenty days after service or in
excess of such compliance date as may be preseribed in writ-

ing, subsequent to service, by the antitrust investigator or

investigators named in the demand, such person may file,

in the district court of the United States for the judicial dis-
trict within which such person resides, is found, or transaets
business, and serve upon such antitrust investigator or in-
vestigators a petition for an order of such court modifying

or setting aside such demand.”.

56-000 O =75 -2
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[The opening statement of Chairman Rodino and a section-by-
section analysis follow ]

StATEMENT oF Hon. Perer W. Robino, Jr.

Thirteen years ago, the Attorney General of the United States, the late Robert
F. Kennedy, while testifying before this subcommittee in support of proposed
legislation that became the Antitrust Civil Process Act of 1962 said, ““The prinei-
ples of free enterprise which the antitrust laws are designed to proteet and to
vindicate are economic ideals that underlie the whole structure of a free society.
. - - The Department of Justice realizes that it has no more important funetion
than enforcing these laws. However, we find ourselves hampered in our enforce-
ment program because we lack certain vital tools of investigation.”

The 1962 act gave the Department power to obtain documents from potential
defendant corporations by means of the civil investigative demand.

The hearings we commence today will consider proposed amendments to that
act which seek to provide “tools of investigation” in addition to the civil investiga-
tive demand. We must decide, among other things, whether there is a need for the
precomplaint use of interrogatories and deposition testimony in eivil antitrust
investigations, and, if s0, whether there are adequate safeguards for targets of
these new tools.

We must also give consideration to whether the use of these new tools runs
the risk of excessive and premature grants of immunity during investigations as
well as in litigation. The extension of the act’s coverage to natural persons as
well as to corporate entities demands that we inquire into areas of law and indi-
vidual rights not normally relevant to proposed legislation apparently treating
only antitrust investigative procedures.

ne issue is sharply defined by the bill: Should a lower Federal court’s con-
struction of the act that has reduced the use of CID’s in investigating mergers
as possibly violative of the Clayton Act, be reversed? Undeniably, widespread
public anxiety persists over undue concentration in certain industries and sectors
of the American economy. Restrictions on merger investigations are most un-
fortunate, especially since the Supreme Court, in a string of landmark cases
decided since the limiting construction of the act in this area was rendered, has
repeatedly observed that the antitrust laws preserve an economic way of life.
Undue concentration jeopardizes this economic way of life, and causes consumer’s
alternatives to disappear; it also enhances the likelihood that the free enterprise
system will be characterized not by policies of competition but by parallel policies
of mutual advantage benefiting large corporate enterprises only.

The bill is most timely in other respects. Fiscal restraint is no longer solely a
topic of legislative discussion. The bill makes clear that there are tools necessary
for vigorous enforcement of the antitrust laws that money can't buy. Increased
appropriations are not the only means by which the Congress can respond to
the increasing public demand and undisputed need for improved and more
efficient enforcement of the antitrust laws. Hence, this subcommittee’s oversight
duties are also touched upon by H.R. 39. Moreover, periods of inflation, recession,
and stagflation present temptations to engage in certain types of antitrust viola-
tion that, if unchecked, can inflict phenomenal widespread economic injury.
The present and foreseeable conditions of the Nation’s economy are relevant in
assessing the need for the bill.
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Chairman Ropino. I recognize the gentleman from Michigan,
Mr. Hutchinson.

Mr. Hurcrinson. Thank you, Mr. Chairman.

Mr. Chairman, as we open the hearings on H.R. 39, we must not
overlook some fundamental truths. The antitrust laws seek to estab-
lish a code of conduct just as, generally, our criminal laws are intended
to. However, not all antitrust laws carry criminal sanctions, and only
last year were any violations deemed felonies. Even though some
antitrust violations may result in grave injury to the people, criminal
sanctions are often legally inapplicable or factually inappropriate.

It is in the twilight zone between the civil and the criminal that
antitrust enforcement walks the beat. Those who enforce these laws
are the police who ferret out “white-collar wrongs.”

H.R. 39 would significantly increase the investigative resources of
those who police the antitrust laws. As with any increase in police
authority, we must be ever alert to safeguard the interests on the
other side. Of course, the fourth and fifth amendments to the Consti-
tution provide protection over and above any legislation, and the
Antitrust Civil Process Act itself provides some protection.

But beyond that there must abide in a free society the belief that
every citizen should be left alone to pursue happiness as he sees it,
within the confines of the law. It follows as a corollary to that belief
that the police cannot tap the citizen on the shoulder and subject him
to investigation without a good reason.

The fact that the citizen has available to him judicial remedies to
protect against overzealous enforcement is well and good, but it is no
substitute for legislative precision in stating what authority enforcers
must have to perform their function,

H.R. 39 would expand the Justice Department’s authority regarding
civil investigative demands in several respects. Whereas the Antitrust
Civil Process Act of 1962 authorized CID’s against only nonnatural
persons under investigation, H.R. 39 would expand that to include
any person with relevant information or documents. Whereas the act
authorized CID’s for documents only, H.R. 39 would also authorize
interrogatories and depositions. And whereas the act authorized CID’s
for current or past antitrust violations, H.R. 39 would also authorize
CID’s for “activities which may lead to any antitrust violation.”

Thus the bill expands upon who may be served, what may be
demanded, and why a CID may be issued.

Is this expanded authority necessary? In answering that question it
is not enough to state one’s faith in the antitrust laws. Rather we
must determine whether such expansion is consonant with the proper
balance that the legislative branch must strike between the needs of
law enforcement and the rights of our citizens.

I trust that these hearings will shed light on that question.

Thank you, Mr. Chairman.

Chairman Ropino. Thank you, Mr. Hutchinson.

Our first witness this morning is Thomas E. Kauper, the distin-

uished Assistant Attorney General in charge of the Antitrust

ivision. Mr. Kauper, we are delighted to have you here this morning,
and we know that your expertise in this area will be very valun.b%
to the committee in providing it with the information that it needs
to come to a good legislative conclusion.

Thank you, and you may proceed.
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TESTIMONY OF HON. THOMAS E. KAUPER, ASSISTANT ATTORNEY
GENERAL, ANTITRUST DIVISION, U.S. DEPARTMENT OF JUSTICE,
ACCOMPANIED BY JOE SIMS, SPECIAL ASSISTANT, AND WILLIAM
E. SWOPE, DEPUTY DIRECTOR OF OPERATIONS

Mr. Kavper. Thank you, Mr. Chairman. I think the record should
note that I am accompanied this morning by Joe Sims, my special
assistant, and by William Swope, our Deputy Director of Operations.
['should explain that I asked Mr. Swope to accompany me this morning
even though he will have to depart about 11:20, if that is acceptable
to you.

Chairman Ropivo. That is perfectly all right.

Mr. Kavrer. I am pleased to respond to this committee’s request
to present the views of the admimstration on H.R. 39, legislation
which would substantially aid effective antitrust enforcement by
giving the Department of Justice necessary precomplaint civil investi-
gatory powers. The administration strongly supports this legislation.

H.R. 39 would amend the Antitrust Civil Process Act to authorize
the collection of information in advance of action which might be
unlawful, to cover natural persons, and to include oral testimony and
written interrogatories. It would also extend the scope of a civil
investigation demand—CID—to include all persons beheved to have
information relevant to an antitrust investigation.

The considerations supporting enactment of the Civil Process
Act of 1962 speak today Ijnr extension of the statute. No litigation
involves facts more complex and records more extensive than are
found in the Government’s antitrust cases. Collecting the great
amount of information needed for successful antitrust enforcement
is a task of considerable magnitude. Thus, the Antitrust Civil Process
Act, as far as it goes, has proven beneficial to our operations.

In the years since its enactment, 1,626 civil investigative demands
have been issued by the Antitrust Division. However. the limited
scope of the act substantially impairs our investigative effectiveness
by limiting civil investigative demands to current or past alleged
violations, to legal entities not natural persons, to cllm'.mn(-ntary
material, and to parties under investigation.

We simply cannot depend on the voluntary cooperation of industry
in our investigatory functions. Although compulsory grand jury process
can be used in the investigation of criminal violations under the Sher-
man Act, the grand jury cannot be used where our intent is only to
bring a civil action. Moreover, the Clayton Act is not a criminal
statute; under it we must proceed civilly.

H.R. 39 clarifies our authority to seek information on incipient
violations, an area of some judicial confusion.' This is a highly desir-
able change, since investigations of yet to be consummated mergers
will always involve incipient conduct.

The bill would also give the Department the opportunity to compel
the production of information from individuals in those cases where it
is not voluntarily forthcoming. This, too, is a necessary addition if
our investigatory authority is to be equal to the task.

1 See, e.g., U.8. v. Union 0il Co., 343 F. 2d 29 (9th Cir 1965)




The availability of written or oral testimony, in addition to docu-
ment production, will also be a very useful investigatory tool. The
provision for oral testimony is nothing new. There is ample precedent
for it in the State statutes providing antitrust investigatory powers to
their attorneys general before institution of any suit. Numerous
Federal laws also authorize various departments and agencies to
compel the attendance and testimony of witnesses in the course of
investigations under the laws which they administer.

These changes in the existing legislation are desirable and indeed
necessary for a truly effective antitrust enforcement program, and
thus the administration strongly supports H.R. 39.

Since this legislation was prepared by the administration and intro-
duced, however, we have considered other proposed legislation, as well
as comments from outside the administration, and we have become
convinced that several changes in the legislation as introduced would
be desirable. We stand ready to work with this committee and its
staff on the language of particular provisions. I would like to highlight
these areas here, and also discuss several provisions which raise 1m-
portant policy issues. I have attached an appendix to this statement
with detailed language and technieal suggestions.

Section (¢) of H.R. 39 amends section 3(a) of the Civil Process Act,
which sets out the basis on which a CID can be issued and what may be
requested. As amended, answers to written interrogatories and oral
testimony could be required, in addition to the production of docu-
ments. In addition to this change, which we strongly support, section
3(a) would be amended by adding the language “or may smve' knowl-
edge of any fact or facts.,”” This is intended to form the basis for a
demand for oral testimony or written interrogatories, and was in fact
the language suggested in the administration bill,

I have concluded, however, that the limitations to “fact or facts”
may prove unworkable, since it is ofttimes difficult to establish what
another person knows as a “fact.” T would suggest the substitution of
the language “or may have any information”. This is less likely to
create enforcement problems and is in fact what the demand seeks.

Section (d) of H.R. 39 amends section 3(b) of the ACPA, which
details what the demand shall contain. We have some technical changes
in this section which I have detailed in the appendix to my testimony.

There is, however, one change of some impact which affects several
provisions of H.R. 39, including this one. As now drafted, section (i)
of H.R. 39 would extend the power to utilize the ACPA to obtain
information for use before regulatory agencies only in those cases
where “an adequate opportunity for discovery” is not available
under agency rules and procedures. After careful thought, I have come
to the conclusion that this standard is simply unworkable. Who is to
decide, for example, whether the ageney's rules are adequate?

Therefore, because 1 believe this authority would be extremely
valuable to the Division’s regulatory activities, I would suggest that
the qualifying language be dropped. The Division's participation
before regulatory agencies has become an extremely important part
of its activities. In many cases, agency participation is chosen instead
of litigation, where it is felt that litigation would be a piecemeal
approach to an industry problem.
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Other times, agency participation is taken in tandem with related
litigation. The Division’s advocacy activities before Federal agencies
truly complement its traditional enforcement activities and, in the
long term, both seek the same goals. Therefore, any distinction in the
gathering of information is an artificial one which I do not feel should
be perpetuated. I have included in the appendix language which would
eliminate this unnecessary distinction.

Section (f) of H.R. 39 deals with the form of responses to a CID.
New subsection (g) deals with the production of documents, and would
require a sworn certificate that all documents requested have been
produced. Who must provide the certificate is unclear. This could be
mterpreted as allowing certification, even where the demand was
directed at a natural person, by someone other than the person to
whom the demand was directed. I have suggested in the appendix
language to cure this ambiguity. A similar problem exists with new
subsection (i), and is also dealt with in the appendix.

New subsection (j) deals with the procedures for complying with a
demand for oral testimony. I have a number of suggestions in this
area, most of which are dealt with in the appendix, but I would like to
specifically mention two points which I feel raise significant policy
issues.

First, new subsection (j) (1), as drafted, would allow oral testimony
pursuant to a CID to be open to the public, a condition I can assure
you was not intended by the drafters. The treatment of information
obtained through a CID has always been, and would remain under
H.R. 39 amendments, highly restrictive, with areas of use strictly
defined. T think this 1s both appropriate and desirable, and should
continue. Nevertheless, new subsection (j)(1) merely permits an
oral examination pursuant to a demand to be held in closed session.
I believe that such proceedings should always be confidential, with
all persons other than counsel for the person being examined and
those necessary to conduct the examination excluded. Any other
standard, it seems to me, is inconsistent with both the letter and
the spirit of other provisions of both the act as it now stands and
H.R. 39.

Second, I find that the provisions providing a procedure by which
the person examined may obtain a copy of his testimony is not
adequate. In addition, there is no provision for certification of the
testimony by the person examined, and some ambiguity in new sub-
section (k)(5), dealing with the right to clarify or (:umpfetp equivocal
ANSWers.

Because of these deficiencies, and because I view this procedure
as somewhat analogous to a civil deposition as contemplated by the
Federal Rules of Civil Procedure, we now believe changes to conform
to those rules is appropriate.

Rule 30(c) outlines the procedure for review and corrections by
the witness, and provides for signing. Similar procedures are appropri-
ate and, with slight modifications in language, should be included in
these amendments to the Civil Process Act.

Section (i) of H.R. 39 generally describes the uses to which in-
formation obtained by Cﬁ) can be put. I have already indicated
some desirable changes in this provision. In addition to those
mentioned, however, I believe the scope of the provision must be
somewhat narrowed.
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Section (i) would allow any use of CID information before any
“court, grand jury, or Federal administrative agency” and in the
conduct of any antitrust investigation. While we believe that informa-
tion properly obtained through the use of a CID should be available
to Division attorneys in agency proceedings, the possible disclosure
of such information in antitrust investigations would have the ironic
effect of allowing disclosures by other attorneys in other investigations
not permitted to the investigators who obtained the information.

The confidentiality of the documents would be substantially
impaired if disclosure was allowed outside a judicial, grand jury, or
agency proceeding. The appendix contains specific language to correct
this problem, and to permit documents to be utilized in oral depositions
under this act.

In addition, we believe that all information obtained through a
CID should be available to the FTC, subject to the same limitations
placed on the use of the information by the Division. The appendix
contains language to accomplish this purpose.

Finally, the relationship n{" the Freedom of Information Act and
the Civil Process Act, including proposed changes, must be carefully
considered. We would favor clear and complete exemption from the
E‘([)II)A for any information, in whatever form, obtained through a

By definition, such information is investigatory and frequently
consists of confidential business data. While it would thus probably
be exempt from disclosure in any event, we strongly favor specific
language to that effect.

In summary, this is necessary and highly desirable legislation.
With the few minor changes suggested in this testimony, it has the
administration’s strong support. I commend this committee for
early hearings on this important bill and strongly urge its early
passage.

Thank you, Mr. Chairman.

Chairman Ropixo. Thank you very much, Mr. Kauper.

In accordance with the rules of the committee, we will proceed and
allow each member 5 minutes to question.

Mr. Kauper, on page 2 of your prepared statement you point out
and state that the Antitrust Division “simply cannot depend on the
voluntary cooperation of industry” in its investigatory functions. The
basis of the original act was, it seems to me in large measure, the
withholding of documents upon Antitrust Division requests for volun-
tary cooperation by corporations, was it not?

Mr. Kavrer. Yes.

Chairman Ropino. Are there new problems that have arisen that
form a similar basis for these amendments, Mr. Kauper, or has the
original difficulty intensified and multiplied despite the enactment and
availability of the CIDs?

Mr. KaupEr. I do not know if I could say the original difficulty has
become worse, although there still are situations in which we do not
zet all of the documents we request. However, that, it seems to me, is
ﬁusi{:ui]y an enforcement problem; that is, how to enforce failure to
comply with the request. I think the problems we see at the present
can be put, if I might, in a couple of categories.
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First, it is not clear that we are authorized to use CID authority
for demand of documents in connection with a proposed transaction;
that is, particularly a merger or a proposed joint venture. Those are
thuh]y the two major categories. An(f we have, as I think you know,
Mr. Chairman, court rulings which suggest that we cannot use the
authority prior to the time that the merger is consummated. That is
obviously a severe restriction on our ability to obtain documentary
evidence in cases where we have a very major enforcement problem,
and where, as a practical matter, we would normally like to challenge
an acquisition prior to its consummation, if possible.

The second area are in the areas in which we are now seeking ex-
panded authorities; that is, our ability to obtain information from
third parties which may become relevant when, for example, we are
asked to determine the competitive effects of a merger, and we need
some basic data with respect to sales from various members of the
industry in order to construct markets and so on. That is the third
party proposition.

Moreover, since the act in no way applies to third persons, we really
have not been able to obtain the kind of cooperation which we might
otherwise be able to obtain if we had this authority. And I would
emphasize that I would suspect that if we had this authority we would
probably get much more 0%' that information from third parties on a
voluntary basis.

So far as our ability to take depositions, since we have no such
authority now, and have authority to obtain testimony under com-
pulsory process only in criminal cases, we are largely at the whim
of the individuals and corporations involved as to whether they will
talk to us at all in some circumstances. And indeed, it is not un-
common, Mr. Chairman, that we do not get past the first hurdle:
that is, we simply are not permitted to talk to corporate employees,
corporate officers, and so on.

Now, here again, T would anticipate that if this authority existed,
much of that would be voluntarily forthcoming without the invocation
of all of the formal procedures in this act. That certainly has been
our experience under the CID statute as it now exists. But I think
that our basic difficulty has been that much of the information which
we need in an antitrust investigation does not come simply from
the records of the corporation under investigation. That is the es-
sential problem more than anything else.

Chairman Ropino. Mr. Kauper, on page 2 you stated that H.R.
39 clarified the authority of 11]113 Antitrust Division commendably
and allows, in your language, “investigations of yet to be consummated
mergers.” Is not the current problem the judicial construction of
the act which has restricted the Antitrust Division’s investigation
of consummated mergers? Do you not mean the amendments assist
you in stopping midnight mergers? Is that not, frankly, what you are
getting at?

Mr. Kavprer. Yes; to a degree that would be true. That is, it
would provide us with the availability to get information. Now, in
the case of the true midnight merger, Mr. Chairman, that is a merger
consummated perhaps even for the deliberate purpose of making sure
that we could not seek to enjoin it. Obviously, if a company has that
in mind, the fact that we can get information once we know of it
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may not be the ultimate answer to that problem. But certainly, it
does mean that we would be able under the amendments to obtain
information prior to consummation when we would know consum-
mation is down the road. The Union 0il decision suggests we cannot do
that.

Now, we did, of course, contend to the contrary. That is why this
is put in terms of clarifying. But, it has been a major difficulty for
us on merger investigations, and I think, at least in the situation where
a proposed transaction has been announced, we pretty clearly ought
to have that kind of authority.

Chairman Ropino. Could you define a to-be consummated merger
and explain how you find out about them, and how frequently you
investigate these?

Mr. Kavrer. Well, at the present time, Mr. Chairman, we are
largely dependent upon public information, or notification by counsel.
Now, there are a good many mergers in which the companies involved
instruct their counsel to inform us well in advance. Obviously, there
are some companies who would prefer to be sued before they get
into consummation, rather than having to unwind later.

But generally, we are dependent upon public sources of information,
and I suspect, Mr. Chairman, in a number of cases we learn about
mergers at about the same time you do, assuming we read the same
sources.

Chairman Ropivo. Mr. Kauper, on page 8 you state that H.R.
39 should be amended to give “a r_'.omp%etc exemption'’ from the

Freedom of Information Act “for any information in whatever form
obtained through a CID.” Yet you also go on to say “by definition
such information is investigatory.” Could you be more specific in

justifying your proposal seeking a blanket exemption from the
reedom of Information Act?

Mr. Kaverer. Well, we feel that most of this material would be
exempt under the act as it exists, and I think that is the hypothesis
of the question. And I agree with you, I think that that pm{)ably is
true.

However, I think in securing compliance with this sort of request
and, indeed, even in considering passage of this bill, which I know
has raised some questions concerning the use to which material is
put and procedures which are to be used, that we would be in a better
position if we could assure a company that its compliance is not
going to be turned over to some third party. There is considerable
concern, I think, over the meaning of the recent amendments, passed
in this last December, to the Freedom of Information Act, and
particularly as they relate to the seventh exemption, which is the
investigatory exemption. Our feeling simply is that we ought to
be able to assure a company or an individual who appears and testi-
fies that his particular information will not be made public. I think
there would be some difficulty in some applications of the Freedom
of Information Act, for example, to oral testimony where questions
may cover a whole variety of things, some of which could conceivably
be questions concerning public information, asking for a reaction to
that. And I think that we would like to be able to assure the witness
that this information, indeed, perhaps the very fact that he has
appeared, is not a matter of public record, and will not be made
available to the publie.
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Chairman Ropino. Well, if the material does, as you suggest,
consist of confidential data that should not be made public, does not
the supplier of this information, such as trade secrets, have the right
under the provisions of the present Antitrust Civil Process Act to
apply to a Federal court for an order under the rules of discovery
limiting the use and disclosure of such information?

Mr. Kaurer. Yes; I think they do, Mr. Chairman, and that is
perhaps one way to proceed.

I am frankly concerned in my own mind as we try to develop this
legislation about what the understanding of the business community
is in advance of its passage in terms of securing their reaction. And T
think we feel we would like to be able to assure that they do not need
to go to court to get that kind of protection, that the agency itself is
bound not to make such disclosure and that that assurance ought to be
sufficient.

Now, I recognize that one could say that a major part of this could
not be made available in any event. But, I think we have seen M.
Chairman, on information that is voluntarily received today, that
companies have frequently indicated that this is, in their judgment,
confidential business data. We cannot always assure them that a court,
under the Freedom of Information Act, would agree with their judg-
ment, and thus uncertainty does operate as something of a deterrent
to obtaining information. It really is a matter of certamty, more than
anything else.

Chairman Ropino. Thank you.

Mr. Hutchinson.

Mr. Hurcainson. Mr. Kauper, as I understand from your testi-
mony, the real reason for wanting to extend the reach of this law to
cover any activity which may lead to any antitrust violation is really
because you want to try to find out about proposed mergers. My con-
cern is that the language in this bill. as it is drafted—activities which
may lead to any antitrust violation—is very broad language. It
reaches a lot more than mergers. It is the language of a fishing
expedition.

0 you think it is essential or necessary that this bill carry such broad
language, or would you be willing to have it restricted?

Mr. Kaveer. I think, Congressman, the language probably could
be read as broadly as you suggest. We discussed at some length
whether or not this should be confined specifically to mergers alone. It
was our feeling that there were certain other kinds of proposed fransac-
tions, such as conduct which the parties announce they are going to
engage in, that we might want to look at. And this would inelude joint
ventures, which I suppose we might view as a form of a merger ac-
tivity, and conceivably distribution arrangements.

But I think, Congressman, in direct response to your question, the
major emphasis is on mergers and joint ventures. If there is concern
about the breadth of that language, I don’t think we would be
terribly concerned if it were so confined to eliminate any notion that
what we are trying to find out is whether somebody is thinking about
violating the antitrust laws. That is not what we have in mind.

The circumstances in which this is used would be where the parties
propose a transaction which they are going to implement, and have
announced they are going to implement at a later date. That is our
major concern, and that would be largely mergers and joint ventures,
conduct subject to the coverage of section 7 of the Clayton Act.
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Mr. Hurcuinson. Now, under present law perhaps you do not get
sufficient advance notice of an impending merger to enjoin them, and
so they go ahead and they merge. But now that does not prevent you
from going shead and suing them, and forcing them to disengage.
And as you say, a lot of corporations, recognizing the difficulties of
being separated once they are joined, prefer to come to you and get
a pre-clearance.

Now, what is so wrong with leaving it up to the individuals, busi-
nessmen, lawyers, or whoever they are, who are contemplating a
merger? What is so wrong in putting them to the burden of having
to unwind if they choose not to come to you first? Why do you need
to go out and simply tell them, without their solicitation, what they
should or should not do? They know if they violate the law that they
will be subject to penalties.

Mr. Kavper. I think, Congressman, what we really are talking
about in that question is the question of adequacy of relief. It cer-
tainly is true that if a merger is consummated and the parties do not
hold up the merger until we have completed an investigation, we can
force them to unwind at a later time. Indeed, I would suppose that in
that circumstance we could clearly use a CID after consummation.

But, I do not think, even under the existing statute, there would be
any problem with that. The difficulty I preceive with that kind of an
approach is that in my view divestiture simply is not, as a general
proposition, an adequate remedy. Unwinding a corporate transaction
1s a very complicated matter; thus, in the normal situation, if we are
convinced that a proposed transaction will be a violation, we would
prefer to seek to enjoin that transaction rather than trying to unwind
1t, which may take many years after a judgment that the acquisition
from its outset was unlawful. I think you only have to look at our
experience with divestiture in the past 4 or 5 years to wonder whether
it 1s an adequate remedy at all. Divestiture is hard to obtain, among
other problems, and once you decide something should be divested, it
has to be structured to be divested and then you have to assume at
that given moment you can find a buyer. It is often an extremely
difficult thing to do.

We :'-;ilnPly do not believe divestiture really works as an effective
remedy. Now, I think that is really the issue that your question raises,
and I have rather strong feelings about that, I am afraid.

Mr. Hurcninson. Mr. Chairman, I have only one further question
of Mr. Kauper.

Now, as I understand it, the Supreme Court reminds us that we
should not use the grand jury process except with respect to criminal
offenses. But, my question to you, sir, is this: At the time that you
start investigating, looking around, searching around against a
corporation either on a merger matter or any other violation of the
anfitrust laws, how do you know at that point whether what you are
going to come up with is a criminal offense or simply a civil case?

In other words, can you still not properly use a grand jury in the
beginning, even now, since you do not know at that point whether
you are going to end up with criminal charges or a civil case?

Mr. Kavrer. Well, that is undoubtedly true in some cases, Con-
gressman. I think we normally do not begin an investigation by simpl
saying we are going to investigate all of the conduct of company )&y

56-900 O -75 -3




30

We begin an investigation usually of a particular form of conduet by
that company which we usually have learned of before we would go
to a grand jury. That is, we usually have some reason to believe that
there is a specific violation before we go to the grand jury.

Now, there are certain categories where one truly may not know,
even with that focus, whether the conduct will ultimately be criminal
conduct or not. And you are quite right, we can use a grand jury there.

But there are certain other categories where it really is quite clear
we would not use criminal process. There are even, of course, some
antitrust statutes which carry no criminal sanction at all. None of the

rovisions of the Clayton Act, with the exception of one Robinson-

atman amendment, carry any criminal penalties whatsoever, and
thus it is quite clear we cannot use a grand jury in that sort of
investigation.

What we usually confront is a circumstance in which we have to
make an initial judgment whether there really is a reasonable possi-
bility that the conduct we are investigating may involve criminal
conduct. The answer to that is frequently no, and that is the primary
area in which much of this would be relevant to us. If it is a mixed
bag, if, for example, your judgment with respect to criminal prosecu-
tion might turn to intent or some particular set of facts which you do
not know, then yes, you probably may go to a grand jury even though
in the absence of finding those particular facts you would then go
ahead and proceed civilly.

Mr. HurcHinson, I thank you.

Chairman Ropino. Mr. Flowers?

Mr. Frowers. Mr. Chairman, if T might yield my time at this
point to Mr. Seiberling, and then come back at the conclusion?

Chairman Ropino. %Ar. Seiberling is recognized.

Mr. SeiserLING. Thank you, Mr. Chairman. I am happy to see
you, Mr. Kauper.

I certainly agree with your general position on this legislation. I
think it is necessary that the department have the means of investi-
gating incipient violations before they become full blown. I am con-
cerned about making sure the legislation provides proper protections
against abuse, and while I have not fully thought through what that
might be, I have in mind some of the abuses that have taken place
in the past with respect to already existing powers of investigation,
in particular the use by President Kennedy of the FBI to coerce the
coal companies into dropping their price increases back in the early
1960’s and some of the abuses that were discovered during the course
of the impeachment investigations and the Watergate hearings,
which certainly reveal an intent on the part of some individuals to
abuse the powers that the Government already has.

Do you have any specific suggestions, or are there built into this
bill any specific provisions to prevent that type of abuse?

Mr. KavpeR. Let me say initially, Congressman, that I hope I am
as concerned about that prospect of abuse as you are. I testified
yesterday in the Senate on some other provisions which have been
introduced, and I found myself in a position of saying that certain
powers ought not be given to us because I did not think any Govern-
ment agency ought to have that kind of authority. And I have a bit
of the same concern here.




31

However, I think we do have built into this bill adequate protec-
tions, in terms of judicial protection of firms that are involved, in
terms of allowing counsel in interrogatory procedures, in the signing
of particular statements by witnesses, and so on.

Now, we all have to recognize that virtually any power that is
given to the Government can be abused in one way or another, and
that about the best you can do is to assure adequate judicial protec-
tion against that sort of abuse and adequate protection to the individ -
ual in terms of being able to have counsel present, of being able to
review what he has said, and so on. I hope we have built into this
bill sufficient protection of that kind that those concerns can be
allayed.

I assume we will probably work further with committee staff in
the language in the appendix, but I would point out that some of the
suggested technical amendments are designed to respond to comments
we have had from outside the administration, from the antitrust bar,
and from others that have expressed some concerns about whether
there is adequate protection in terms of examination of copies and so
on.

Mr. SeiBerLING. Well, you made the point which I thought was a
good one that the language ought to be changed where you are de-
seribing who might be subject to process to include a person who may
have any information. Now, of course, there are already in the law
protective provisions that preserve the right of a person to contest a
demand, aren’t there?

Mr. KaupPER. Yes.

Mr. SEiBErRLING. But you broaden out the language to “may have
any information.” Are there any provisions in the suggested law which
requires sufficient specificity on the part of the Justice Department so
that there is some basis for making a contest in court if the individual
feels that the request is too vague, for example? Do you feel case law
takes care of it, or will this override the existing case law?

Mr. Kauper. I think on that particular issue the law is really not
substantially changed. That is, the department is required in issuing
a demand under the statute now, and would continue to be, to specify
the violation which is being investigated.

Mr. SE1BERLING. But here we are talking about things that are not
investigations necessarily.

Mr. Kavrer. Well, I think you are talking about the language
that I think I was discussing with Mr. Hutchinson. I recognize the
problem. Perhaps the answer is to make clear that that deals with
specific transactions which are announced but not consummated
and thus avoid some of this difficulty. That is where we would intend
to use it, and maybe the statute ought to make that clear.

But, 1 think there is a requirement that we must be specific when
we issue a CID and that does provide a measure against which courts
have to determine whether or not the demand to a particular company
is appropriate. And that same standard presumably would continue
to be applied to judicial challenges. It seems to me that provides at
least a measure of whether or not the individual has something that
is relevant to what we are examining into. I think there ought to be
a basis for that kind of review.
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Mr. SeiseruinGg. Well, then you agree with us, with me, then,
that we have got to make sure in drafting this legislation that we do
not broaden lﬁis out so that there would not be that kind of protec-
tion for the people under investigation?

Mr. Kaurer. Yes; I do.

Mr. SeiserLING. Now, to get to another subject slightly different,
but bearing on this. We have had some correspondence lately regard-
ing the possible study or investigation of the price increases in the coal
industry. And in your last reply to me you suggested that convening a

and jury to investigate the price situation in the coal industry might
%:'. counterproductive. I wonder if that does not have a bearing on
this bill, and if you could explain in what way it would be counter-
productive?

Mr. Kaveer. Well, I think our concern was that convening of a
grand jury prior to some further judgment on our part that there
really was a reasonable basis for belief that there had been a violation
tends both to get us into heavy use of resources and to absorb the
companies in that kind of process, and could, in addition, have some
restraining influence on conduct in the industry in the interim. Now,
that may be competitive conduct, it may not be. That is a difficult
judgment, but I do not view our purpose in using a grand jury to
itself adversely affect conduct.

Now, if your question is with respect to use of possible civil investi-
gative demand, or perhaps either interrogatory or testimonial au-
-thority, yes, that might be useful to us in that sort of a circumstance.
I think one of the things running through here is that the grand jury
is not a device which we ought to use just on a kind of “Well, we thin
we might have a problem, let’s call all of these people before the grand
jury’’ sort of basis.

Mr. SerserLiNG. Or it might even be questioned whether you could
legally do that.

Mr. Kauper. I think there is a question whether we legally can do
it, but even in circumstances where we might legally do it, the grand
jury process is cumbersome and individuals are not represented in a
grand jury room. There are reasons of fairness why one is reluctant,
absent some reasonable basis at the outset, to use the grand jury at
all. So, I think while it is true we can say we can run a grand jury
investigation to determine whether there is a criminal violation, I
think it ought to be clear we do not do that unless we have some
reason to think that there is a violation involved. The use of the grand
jury is a pretty controversial subject, and we have tried awfully hard
to make sure we are not in the position of using it without warrant.

Mr. SeiBErLING. In the correspondence I was referring to, you
mentioned that you have an economic staff under a Mr. Hay, and the
implication that I got was that they were studying this whole situation.
I wonder if you can tell us whether you now have an economic staff
that is taking over some of the functions formerly performed by
lawyers in your Division and if so, how would that fit into this whole
investigative process?

Mr. Kavrer. Well, the economic staff performs a number of func-
tions. I do not view the economic staff as conducting law enforcement
investigations as such.

In the particular case you are talking about, we are using the
economic staff to analyze economic data, really for the purpose of
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helping to arrive at a judgment as to whether & grand jury or other
formal investigation is appropriate. Now, it is true that at various
periods in the Division’s ]]11.»:101')' that very kind of preliminary study
was to a degree also done by the legal staff. I think our judgment has
been that in analyzing economic data we are better using economists
than lawyers.

But, if the question is are we planning to use this CID process in
order to produce economic studies, I think the answer to tsmt.- 1s no.
We would contemplate this comes in at the next step. We work largely
from public sources and so on.

Mr. SeiBeruinG. Well, who makes the decision whether to conduct
an investigation? The economic staff or somebody in the antitrust
law department?

Mr. Kauper. No, that judgment is made by the Director of Opera-
tions, which is on the legal side of the Division. Mr. Swope, sitting to
my left, makes most of those judgments.

Mr. SemseruinGg. I know in the past economists have ecriticized
antitrust lawyers because they say antitrust law does not bear any
relationship to economic sense. But, by the same token, I would be
concerned if economists were making a decision as to whether or not
to proceed either to investigate or to prosecute or not prosecute a
possible situation. I am just wondering to what extent lawyers are
going to make to final decision in these cases, or are we going to have
economists making them?

Mr. Kauprer. I hope the answer to that is the lawyers. This is a
delicate problem when you are using economists, but we are structured
so those decisions are made by the legal staff.

Mr. SEIBERLING. It does seem to me this is a legal question primarily
in the end and not an economic question as to whether a violation has
taken place.

Mr. Kavper. I agree with you, Mr. Seiberling.

Chairman Ropixo. The time of the gentleman has expired.

Mr. SEiBERLING. Mr. Chairman, could T have unanimous consent
for 2 more minutes just to pursue this?

Chairman Ropino. Without objection.

Mr. SeiBerLING. Now, I also wrote you about a situation that was
reported in the papers where Union Oil was under contract with
Pacific Gas and Electric Co. to provide geothermal steam.
Pacific had the steam deposits, but l}ninn Oil was contracted to
operate it, and the price of the steam was escalated in accordance with
the price of oil, which struck me as being almost a prima facie anti-
trust violation right then and there, since the cost of the steam had
nothing to do with the price of oil. I have not received a response as
yet, and I wondered if you are at all concerned about the apparent
coincidences, at the very least, in the coal industry and other energy
fields of apparently a movement to index all energy sources to t’}z‘le
price of oil on a comparable British thermal units basis?

Mr. Kavper. This is not something, Congressman, that I am all
that familiar with yet.

I should say that I believe your letter has been answered; at least
I think T signed it. I do not want to get into specific investigations we
have pending. Yes, this matter of indexing is a matter of some concern
to us, both in connection with the kind of thing you suggest, geother-
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mal, and in some other areas as well. But, I do not want to start down
a path of specific investigations which may be pending right now.

Mr. SeisBeruiNg. Well, I am all for your getting the additional
au thority needed to conduct adequate investigations. But, I am also
a little concerned as to whether the authority is being used that you
already have, that is, being used as aggressively—in the energy field
particularly—as the facts might seem to warrant.

“Mr. Kaveer. Well, we hope it is.

Mr. SEiBerLING. Thank you.

Chairman Ropivo. Mr. McClory.

Mr. McCrory. Thank you, Mr. Chairman.

Mr. Kauper, at the present time we do have available, do we not,
in the Department of Justice, information which is secured by the
FBI and from the Federal Trade Commission and detailed statistical
information which more recently has been made available by legisla-
tion through the Department of Labor? In how many or what per-
centage of the cases do you have information from each of those
three sources?

Mr. Kavreer. Well, T do not know that I could give you a specific
breadkown. It certainly is true that we use information made available
to us from a number of Government agencies, some of it statistical,
and we do occasionally use labor statistics. We do use reports prepared
by the Federal Trade Commission as well as a number of other Govern-
ment agencies,

So far as the use of the FBI is concerned, we do use the FBI from
time to time for investigatory purposes, for taking of interviews, and
so on, However, I think we have found that the use of the FBI in
very complex investigations is really quite difficult, largely because
unless someone is trained in antitrust enforcement it is rather difficult
to come up with the follow-up question. We have, in most complex
matters, used our own staff and not the FBI.

Now, I do not want to suggest that we find it impossible to use the
FBI. We do not. There are circumstances in which they are very
helpful to us.

Mr. McCrory. Could you give me a percentage of cases? Is it a
majority or a small minority?

Mr. Kavper. It would be a minority of cases. I do not know that
I could give you a specific percentage. I would not think it would be
more than 10 or 15 percent.

Mr. McCLory. ()I' course, one of the great purposes in our interest
in further legislation to strengthen the arm of the Antitrust Division
is our feeling that this is going to improve the economy, it is going
to improve competition, to provide more jobs and better products.
Could you tell me to what extent, in your opinion, are we failing to
enforce the existing antitrust laws because of an inadequacy of investi-
gative authority?

Mr. Kaveer. Well, it would probably be easier to answer that after
we had the authority and see \\-‘Eml we can do with it.

Mr. McCrory. Well, you know, you hear it all the time, that we
should have stricter enforcement of the antitrust laws. I agree. I
want to encourage competition. I think it is good. It provides jobs
and better bargans for the consumer and so on.

But, do you think that we are failing in that role now, and if we are,
is it because we do not have this kind of legislation?
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Mr. Kavper. No, I do not think we are failing in the role. I think
obviously there are a good many major antitrust matters going on
now based on information that we are able to put together.

Our feeling is, however, we are not as effective at it as we could be.
Sometimes judgments may be made and have to be made on the
basis of what information is available to us, when we have not been
able to obtain all that perhaps we should have been able to.

Second, we may not be as efficient at doing some of these things as
we should be.

So, while I do not want to be in a position of saying to you, Congress-
man, that this is going to result in # number more cases, it certainly
ought to make us much better at what we do, and make our judgments
a good deal more informed than they sometimes are.

Mr. McCLory. Are you satisfied that you are fully employing the
informational sources and the facilities available through the FBI,
through the FTC, through the Department of Labor, and as Mr.
Hutchinson in his inquiry asked, through the grand jury process?

Mr. Kaveer. I think we are. I think we are reasonably good at
using public sources. 1 think we use the grand jury effectively. But
I think there are large areas in which we cannot today get information
which does not fall in those categories.

Now, public information is always obtainable, and I think our
people are very well trained in the use of that.

Mr. MeCrory. You made specific reference to two types of cases
in which this legislation might be employed ; namely, mergers and joint
ventures. A current concern of Americans is the absorption of American
industry by foreign financiers and other foreigners; and, they make
reference now to the Arab Shieks and so on. And of course, the CIA is
an intelligence gathering agency which gathers information from
abroad. So I would like to ask first of all, do you get any information
from it? Second, would you contemplate utilizing this statute, this
new authority, to investigate such attempted foreign absorption of
American companies? Third, would you also review to what extent
our laws would not permit what they are doing and foreign statutes
would?

Mr. Kavuper. I think in response to your first question, I do not
know of any situation where we have utilized the CIA. We do obtain
occasionally from some foreign sources information, and it is usually
obtained through the various cartel offices of either the EEC or some
other foreign antitrust authorities who oceasionally do provide us, at
our request, with information.

There is no reason why the authority we are presently seeking could
not be used in connection with investigations, for example, of foreign
acquisitions to the extent that those acquisitions are within the juris-
diction of the American antitrust laws at the present time.

Now, I would put a caveat on that. Obviously if you serve a civil
investigative demand upon a company headquartered in London,
you may have some problems as to how you enforce that demand. But,
they are subject to the reach of the American antitrust laws for con-
duct which infringes upon American trade and commerce. And in the
situation of a merger where they are actually proposing to enter this
country and make an acquisition, we normally would be able, I think,
to get the necessary information through the use of this kind of
authority.




36

Mr. McCrory. Well, one of the problems that I have is that I
feel that American companies work at a disadvantage vis-a-vis the
foreign cartel and foreign companies. Would not this legislation put the
American companies at a further disadvantage vis-a-vis the foreign-
based company?

Mr. Kavrer. Well, it would not put them at any disavdantage
within the United States. If your question is does it put them at a
disadvantage in terms of their operations abroad, I do not think the
investigatory authority does. If you are asking the broader question:
Do the American antitrust laws themselves inhibit them in terms of
their operations abroad? That is at least a different question over which
there is a considerable debate.

My answer to that is generally no. One also has to recognize that
increasingly our companies doing business abroad and subject to the
antitrust laws of the authorities under which they operate abroad are
undoubtedly subject to virtually these same investigative authorities
by any number of foreign government agencies.

Mr. McCrory. May I ask one more question? There is an on-going
investigation, I believe, with respect to the so-called food processing
companies and allegations that there is price fixing and also some
alleged violations of the antitrust laws in the dry cereal industry.
Would you expect to use this law to help in that investigation?

Mr. Kavrer. Well, the specific investigation I think you were
referring to is a pending complaint that has been issued by the Federal
Trade Commission against the cereal manufacturers. That is within
their investigatory authority, and I would not contemplate we would
be involved in that particular proceeding. That is a matter already
in litigation before them.

So far as the food industry in general, or indeed any other industry,
we would contemplate this authority would be available to us.

Now, in addition to that, of course, we have been particularly con-
cerned with price fixing in various segments of the food industry. We
have returned a number of indictments involving sugar, bread, milk,
and so on. Those are situations where I would suppose we would con-
tinue to use the grand jury. That is, we are specifically looking for
criminal conduct and the grand jury is certainly appropriate there.

Mr. McCrory. I thank you.

Mr. Frowers [presiding]. Thank you, Mr. McClory. I will call
upon the distinguished gentleman from Kentucky, Mr. Mazzoli.

Mr. Mazzovri. Thank you, Mr. Chairman.

I appreciate being recognized and, Mr. Kauper, I have perhaps an
observation and maybe a couple of fairly short questions. I read your
testimony before you delivered it today, and also listened to it and find
it well presented. The questions that I have are perhaps philosophical.
Extending the principle of just collecting information that may or may
not lead to a prosecution, the potential dangers, inherent problems
connected with that do cause me some concern, and so that is per-
haps & philosophical statement.

More to the point, perhaps, because a great deal of our time in
the committee from now on will be to try to refine the language and
make further tightening changes is: Is there anything in this bill,
H.R. 39, that would enable you to proceed where there have been
existing mergers or where a merger has been concluded? Is there a
tool in here for you and your colleagues to proceed in perhaps righting
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what could be considered an improper concentration by reason of a
merger?

Mr. Kaveer. Well, let me answer that two ways. First, there is
nothing in this proposed bill which extends the substance of the
antitrust laws. It is quite clear today under section 7 of the Clayton
Act that we have authority to investigate and to sue for any kind of
acquisition consummated or not consummated.

The immediate question, then, is anything in here usable in con-
nection with the investigation of a consummated merger, and the
answer to that clearly is yes, both in terms of our ability to put
interrogatories or our ability to deal with third parties and to obtain
market information and so on. All of the various things which we
are seeking here, it seems to me, are clearly usable in that sort of
circumstance and would undoubtedly facilitate precisely that kind
of investigation. That s clearly a civil investigation, so that it is
the kind of an area where we would not use a grand jury now, and
thus I think is probably the kind of circumstance which is one of the
major thrusts of this whole piece of legislation.

Mr. Mazzorr. Even though we seem to have proceeded beyond
the period of extensive mergers in the 1960’s and perhaps the early
1970’3, do you feel that H.R. 39 would be an advantageous piece
of machinery for your people to have for mergers that might occur
in the future, and also for those already on the books?

Mr. Kavrer. Yes, I would think so. Surely.

Mr. Mazzonr. Can the section of the bill that you have recom-
mended for a change, to go beyond those who may have knowledge
of any fact or facts to talk about persons who have an awareness
generally of anything that might have taken place, Mr, Kauper,
be properly controlled and not put the seeds of a fishing expedition
in here?

Mr. Kavurgr. I do not think so. That is not what it is designed to
do. The reason we have suggested that change is simply that we can
envision some circumstances in which we might get litigation over
what really constitutes a fact; that is, somebody may say, “Yes, I
do know something, but I don’t really know it to be categorically a
fact.” Hence, we have to put it in terms of information instead of
using that specific word “fact.” That is really all that was intended
by it. I do not think it extends the language particularly.

Mr. Mazzovri. Is there any precedent for that in any other title
of the law?

Mr. Kauprer. First let me say, if you desire, we will try to run a
check and provide you with specifics, but I think you will find in a
number of circumstances where administrative agencies have subpena
authority or other civil investigatory authority that “‘information’’
is frequently the word that is used.

Mr. Mazzori. One last question, and perhaps you could supply it
to the committee at some point. I am curious to know if you can put
down on paper instances of where you have been thwarted in pursuing
a case or in coming up with perhaps information that would have
protected the public interest by reason of the lack of this kind of a
law on the statute books, and it would help me if we had some docu-
mentation of the reasons why this is needed in specific cases, if this
is not divulging confidential information or similar nature of infor-
mation. I believe Mr. McClory sort of asked some questions in that
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connection, and I would just like to have a little more assurance that
this is absolutely needed, and that had it been on the books in times
past it would have been of assistance.

Mr. Kaurer. We will see what we can provide you.

Mr. Mazzorr. Thank you, Mr. Chairman.

Mr. Frowegrs. Thank you, Mr. Mazzoli. And I recognize now the
distinguished gentleman from New Jersey, Mr. Hughes.

Mr. Huenes. Thank you, Mr. Chairman, for recognizing me.

Mr. Kauper, I want to congratulate you on your testimony. You
have been helpful to me. I also want to congratulate our chairman
for moving this legislation as rapidly as he has, because I think it is
important.

tven though we perhaps at one point got off on some generalities,
I think they are important, and I am going to, if I may, just express
what I think my views are and what the views of my district are
insofar as antitrust laws and their enforcement are concerned. I
think you can perhaps sense today that we are a little concerned ,
perhaps, that we do not have the tools; and we, perhaps, do not have
the staff and are not addressing the antitrust problems like we, in
America, I think, feel we must in the years ahead. I want to applaud
the efforts of the Justice Department in trying to furnish themselves
with additional tools.

am concerned also, as Mr. Seiberling has indicated, about the
energy conglomerates and some of the market practices that I see.
I am extremely concerned, and I would like at some time in the
future to sit down with the Justice Department and talk a little
bit about some of the natural gas problems that I am encountering,
and some of the problems of market practices that my staff is into
right now.

With specific regard to this legislation, I do have a question. That
is, when you talk about substituting the word “information” for
“knowledge of any fact or facts,” are you making that, however,
relevant to a civil antitrust investigation?

Mr. Kavuper. That is correct.

Mr. Hueues. Now, let me ask you this: I found in practice, and
I had a fairly busy private practice, that getting into this area of
discovery you often {nund facts or information that may not have
themselves been relevant, but lead to information that was relevant.
Would it not be helpful if, in fact, there would be further modifying
language that would indicate information relevant or leading to
information that was relevant in a civil antitrust investigation?

Mr. Kavrer. Well, I suppose that is possible. I think my own
feeling would be, and I cannot say at this point I have really thought
about it in quite those terms, that normally in the matfers where
CID’s today have been challenged, the courts have tended to view
the situation as one where they could perceive that this was likely
to lead to something of more relevance at least being within the scope
of the coverage of the act. I think I might be a little concerned about
how many steps back you take in terms of the kind of concern that
Congressman }lntchinson and some others have expressed. I do not
think, Congressman, we found that a major problem.

Mr. HuGaes. Well, I found it a major problem in litigation that
we always got into arguments as to whether or not that information
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was, in fact, relevant to the particular matter at hand. Because we
have so much litigation in this whole area, I wonder whether it would
not be better to make it clear in the statutory language that we are
talking not only about facts or information that are relevant to the
investigation, but perhaps that would lead to information that would
be relevant. Would that be avoiding one Federal district court saying
one thing and another one saying something else, and would we not
avoid perhaps that division that we often see in the discovery process?

Mr. Kavper. Well, I think that basically is the existing standard.
But, let me give it some further thought, Congressman. I am a little
chary about putting language quite that broad in here just in view
of some of the kinds of concerns that have been expressed. But let
me think about it,

Mr. Hugaes. Well, I share Congressman Hutchinson’s concern,
because I think we have to achieve balance. We have got to protect
the rights both of the American citizens and industry. We do not
want to try and make it a complete fishing expedition, but as long as
we are trying to secure this data, and we have a right to have this
information, I believe under present circumstances it is a very, very
complicated area requiring a great deal of study, and I just wonder
whether we would not perhaps avoid additional litigation on just that
issue.

One additional question. I notice that in the legislation it refers to
documentary material produced for examination, or to answers in
written interrogatories or oral testimony or a combination of such
demands. Does that contemplate the demand for admissions that you
see in discovery process? In other words, is an interrogatory generally
a question?

r. Kavper. Yes. I do not think we contemplate that this is in the
form of a request for admissions of a post-complaint discovery type,
and that is not something we would contemplate within this language.

Mr. Huanes. I see.

Mr. Kavper. Now, we do use requests for admissions following
issuance of a complaint in many circumstances.

Mr. Huenges. That is either a post-complaint discovery

Mr. Kavper. Generally my feeling is tfmb requests for admissions
tend to be particularly lwlpful when you are headed toward trial. In
other words, to try to pin somebody to specific admissions in an
investigation is something I do not think we would contemplate.

Mr. HuagaEgs. I am not so sure I would want to see it in the legisla-
tion. I iuat wondered whether or not that was contemplated.

Mr. Kavper. No, no. It is not.

Mr. Hueaes. In your accommodation of both?

Mr. Kavper. No, I would say it was not.

Mr. HugHgs. I see. OK. Thank you very much, Mr. Chairman.

Chairman Ropivo. Mr, Flowers?

Mr. Frowgrs. I have no questions, Mr. Chairman. Thank you.

Chairman Ropivo. Mr. Seiberling.

Mr. SE1BERLING. Yes, I have some questions.

I would like to go back to this first question that I asked you,
Mr. Kauper, about preventing abuses of the powers this bill would
grant. Now, the proposed change in section (¢) would define antitrust
investigation to mean any inquiry conducted by an antitrust investi-
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ator for the purpose of ascertaining whether any person is or has
%een engaged in any antitrust violation, and then you would add,
“or in any activities which may lead to antitrust violation.”

Now, that is so broad that an investigator could almost have
discretion to investigate anything that he wanted, since almost
any thing might lead to an antitrust violation. I am wondering if
somehow or other we should not, in this bill, make it clear that the
use of the process for any purpose other than investigating an in-
cipient antitrust investigation would be a violation of this law and
slt:bject to possible penal restraint? I wonder if you can comment on
that?

Mr. Kaveer. Well, I suppose that is one way to assure against
abuse. I am not sure, as a practical matter, how one would measure
that. The language which is troubling you, I think, is the same lan-
guage that I discussed with Congressman Hutchinson, and I think if
there is a concern about the breadth of that language that we are pre-
pared to talk with the committee staff about modifying that to what
1s the major area of our concern, which is proposed mergers and
joint ventures.

Mr. SerserLiNG. Well, I do not know that I would insist on limit-
ing it to mergers and joint ventures, but I think it ought to be limited
so that it cannot be used for some purpose which has nothing to do with
antitrust.

Mr. Kavper. I would agree. And I hope that we could work with
the committee staff to work out whatever that standard is, if there is
a concern about that. It certainly is not our intention to carry it as
broadly as you suggest, and I think we can find the appropriate lan-
guage which will so confine it.

Mr. SeiseruinGg. Well, there is an interesting by-product of this
and that is that the proposed changes would permit the use of this in
connection with proceedings before other agencies. Now, as long as
that use was limited to proceedings that had a bearing on antitrust
violations, then I would not object to the broadening language that
you suggest; that is, not having the question of whether the agency
procedures were adequate but just forget about whether they are
adequate and let the Antitrust Division make its investigation. And
I also would not object if the agency later on uses the information in
some other proceeding before it. I mean, once they have got the
information, I do not see why they should not make use of it. But I
am concerned about the purpose with which the original request for
information is made, lll]t} particularly when you are before another
agency. It would be awfully easy for that other agency to say, “Well,
look, we are interested in this other subject, too, and as long as we
have got this guy before us, let’s just ask him about that.” And I
think we definitely need to write into the law something that SAYS
where you are using it before another agency it cannot be used for
any purpose other than investigation of incipient or actual antitrust
violations. How do you react to that?

Mr. Kaveer. Well, so far as the other agency proceedings are con-
cerned, the statute now confines its use to specific matters pending
before the agency in which it is r:ontumplnt.e(ll we would be a party.
I think if you were to confine it specifically to antitrust violations as
such, then there would be an issue raised as to whether or not, for
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example, this was within the exclusive jurisdiction of the agency, and
thus not an antitrust violation.

What we are seeking here is authority to obtain information to take
part in that proceeding on competitive issues. Maybe that is not clear
enough. We would not be there otherwise.

Mr. SeiserLinG. Well, I can see if the FTC has a broad economie
jurisdiction, which again has a bearing on antitrust, then what you
are saying is we have to be very careful that we would not get into
problems because of the fact that you are trying to help the FTC come
up with some economic guidelines in an industry that would promote
competition, and at the same time not involve incipient
antitrust violations?

Mr. Kavper. That is correct.

Mr. SerseruING. I can see that problem., Well, I do think that is
something we ought to focus on.

Mr. Kavprer. Yes. I agree. And we will work further with the com-
mittee staff as we go along on this issue.

Mr. SerBeERLING. On a related matter, I think the question was
whether this should be limited only to information relating to possible
Clayton Act vlolations, and I think we have covered that. I personally
do not think it should, but that would probably make it easier to get a
bill through.

But, I wonder if you really want to do that, particularly in the light
of our discussion about the FTC’s jurisdiction?

Mr. Kavper. Well, so far as its use in a specific antitrust investi-
gation as such, the major concern is with Clayton Act type matters;
that is, joint ventures and mergers. So far as regulatory proceedings
it is somewhat broader than that, and it may require some additional
language change. But so far as it is being used by us in connection with
our existing statutory antitrust enforcement authority, at least the
major emphasis, and the reason for that language is primarily with
mergers and joint ventures.

Mr. SEisERLING. By broadening the scope of this so that any indi-
vidual as well as corporations could be made subject to this process,
and by broadening out the definition of antitrust investigations, are
we going to be bringing in third persons who will not have the protec-
tion that such persons have in litigation under the Federal
Rules of Civil Procedure?

Mr. Kavrer. Indeed, the purpose of some of the amendments we
have suggested in the appendix 1s to make certain provisions of the
rules are more clearly applicable, so we would contemplate generally
that those protections would be available.

Mr. SerserninGg. Well, we ought to make sure that that intent is
clear in the bill.

[ just have one more question, which again relates to this problem
of the FTC jurisdiction. I understand that there is a working arrange-
ment between the Justice Department and the FTC that gives FTC
primary jurisdiction over civil antitrust matters relating to the oil
and gas industry. Is that correct?

Mr. Kavper. That is stated somewhat broadly, Congressman.
The FTC is conducting two major matters in the petroleum industry.
One is their broad energy study, and the other is the pending com-
plaint against the eight major oil companies.




Insofar as specific investigations might impinge upon those pro-
ceedings and particularly the latter, we have in large part deferred to
the Commission. That does not mean that criminal matters, domes-
tically, are outside of our jurisdiction. We do have criminal investiga-
tions. Nor does it mean that all specific civil transactions are neces-
sarily in their area. We are looking at some such matters. We are also
heavily involved at the moment in looking at a number of foreign
operations which are not covered directly by the FTC complaint.
Does that spell it out any more clearly?

Mr. SerseruiNG. Yes, it does. Well, who would have primary
jurisdiction to investigate the structure of the oil industry?

Mr. Kavper. Well, T think the domestic structure issue as such we
tend to think of as being within that major complaint which they have
filed. That is exactly what that complaint is aimed at. They are
proceeding with that matter.

Thus, we do not presently have a major investigation of the total
structure of the industry. However, particular transactions between
companies are being handled on a one-by-one basis with the Com-
mission through our normal clearance procedures. We have some such
matters.

Mr. SeiserLING. How about the relationship of the oil industry fto
other energy industries?

Mr. Kavrer. There again, that is an area that is being handled one-
by-one in terms of specific transactions, such as those that may arise in
connection with a given merger or something of that sort. We may
handle such an investigation or they may, depending on who has
resources available and who may know something about those par-
ticular companies. Their broader energy study is looking at questions
of the total structure and by that I mean energy industrywide, if we
use that as a single term, and hence a number of those questions are
matters they are looking at right now.

But again, if it is a particular transaction, we have some such mat-
ters. We will continue to have.

Mr. SerseruiNg. Thank you, Mr. Chairman. I have no further
questions.

Chairman Ropino. Mr. Dudley.

Mr. Duprey. Mr. Kauper, I just have one question. One possible
concern that strikes me with this legislation from an enforcement
point of view is that the danger that it might insert another layer of
extensive litigation over the enforcement of it in the antitrust en-
forcement process, and I was wondering whether you might address
yourself to that concern, and in the process distinguish, if you see any
distinction, between the need for and the likely problems with deposi-
tions and interrogratories in this area?

Mr. Kauper. As opposed, you mean, to document requests?

Mr. DupLey. Well, yes, whether really your need for depositions
differs from your need for interrogatories, and whether you foresee
greater problems in litigating the procedures of this act with respect
to those two?

Mr. Kauper. Let me say, first of all, that T do not think we have
had major problems in litigating under the existing CID authority.
Now, it is true there have been occasional challenges, but generally
speaking we have not had that authority challenged where the conduct
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under investigation is described and the requests are limited, as they
are, within the definitions of the bill. T do not see any particular reason
why we would see any more by way of litigation in the additional
areas.

Now, it is true that if, for example, a witness is called, and refuses
to answer a question, it might then be up to us to determine would
we try to compel him to answer. I do not think that it is likely to
happen very nﬁ('!l. I do not think it is likely to happen much more
often than it does with grand jury proceedings, where it is not a major
problem. And keep in mind, too, that the judgment would then be up
to us as to whether that is a matter that is of such importance to this
investigation that we think we ought to go to court to compel him to
answer. In many cases that is just not likely to be the case.

So, I would not perceive any reason why we would be much more
tied up in litigation on these issues than we are now. I do not really
see any particular difference between these various categories.

Now, as to priorities among them, I am not really sure I can state
the categorical priorities, because it depends in large part on what
kind of investigation you are running. There are certain kinds of
investigations where what you really need more than anything else
is authority to talk to people. That is, you want to pursue communi-
cations, you want to pursue why they did certain things, and they may
not be in documents at all. There are other investigations where
documents may really be the key element. The answer to your ques-
tion on priorities really depends a good deal on what kind of investi-
gation you are talking about. Within the Division, we think of certain
kinds of matters as document cases and others as testimonial kinds of
cases, and they are pretty hard to characterize in advance.

Mr. DupLeEy. Do you anticipate—I notice you mentioned earlier
you thought this legislation would give you an opportunity to obfain
information from corporate employees and officers where you may be
investigating that corporation. Do you anticipate there the possible
interposition of serious claims of privilege, particularly the fifth
amendment privilege where you are outside of the Clayton Act area?

Mr. Kauper. I think there will be circumstances where privilege
will be claimed, yes, and then we have to make some judgment as to
whether that is appropriate. After all, in many cases where it is
claimed, it may be perfectly appropriate, and we are not going to do
anything further about it. If the man claims the privilege and he
seems to have a basis for doing that, we would normally not pursue
that any further. In the context of your question, which was litigation
and so on, I do not see why that would add immeasurably to our
litigation problem.

Chairman Ropino. Mr. Polk.

Mr. Pork. Thank you, Mr. Chairman.

Mr. Kauper, under section 4(f) of the act as it now stands, the
Department of Justice may retain copies of documents even after
the investigation has been completed, and even though no violations
of the antitrust laws are found. What is the practice of the Depart-
ment with regard to maintaining and retaining such copies?

Mr. Kaurer. Well, we do retain copies in a number of circum-
stances, typically of general corporate information. A lot of material,
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of course, is returned to the companies. They are entitled to request
its return

What tends to be retained is largely general corporate data.

Mr. Pork. Is there any reason, other than Congress having per-
mitted it, for the Department to retain such copies?

Mr. Kavper. Well, I think if one hopes to build up in the Depart-
ment certain areas of expertise with respect to certain industries,
yes, there is a reason to retain it. Now, I suppose what you can do
18 not actually retain the documents, but assign somebody to make
some summaries of them.

Mr. Pork. Well, there is some concern in other areas of law en-
forcement where enforcement agencies simply retain information
because at some future date the information may be relevant at that
time. In other words, are you simply keeping files on prospective
defendants?

Mr. Kaveer. Well, I do not think we have had a major problem
that way and, indeed, frequently the companies do not seem to have
any problem with our retaining documents or copies of documents
virtually forever, so far as I know, and I just do not perceive that
as a major difficulty. Now, maybe we have got some kind of com-
plaints that I do not know about, but at least it is not a problem
that I am aware of.

Mr. Pork. On another point, would section 5(e) of the act in-
corporate the Federal Rules of Civil Procedure with regard to peti-
tions so that rule 26 might serve to define what is relevant with
regard to the civil investigative demands?

Mr. Kavper. I think the answer to that is yes. T am trying to
find the specific language you are talking about.

But, in terms of objections and that sort of thing, I think the
answer would be yes to that.

Mr. Porx. Well, then, is that not the answer to Mr. Hughes’
question as to what relevance means?

Mr. Kavper. I think you would measure it off the Federal rules,
yes. That would by my conception of it. Now, I do not know how
directly that answers Mr. Hughes, but I think the concept of relevance,
as it is defined in the Federal rules, is basically what we are talking
about.

Mr. Pork. Well, I was not entirely certain in view of the fact
that section 5(e) refers incorporation to petitions, and it does not
necessarily refer it to, say, to the CID’s in question.

Mr. Kavper. I think we would contemplate that you would apply
that sort of standard if there is any ambiguity about it. The language
of the Senate version of the bill that we dealt with yesterday has
somewhat different language dealing with this, but I think our basic
concept is that the Federal Rules standard would be applicable and
that would be true whether what you are talking about is documents
or some other form of demand.

Mr. Pork. On a related point, rule 26(c), I believe, of the Federal
rules allows the target of the discovery procedure to petition to modify
or set aside the discovery if it would impose an undue burden. T
assume that section 5(e) of the act would incorporate rule 26 in that
regard?

Mr. Kavrer. Well, if you look at paragraph 7 of the appendix, we
have indicated I think what that standard ought to be. In connection
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with demands for documentary material the appendix talks about an
unreasonableness requirement, in terms of interrogatores oppressive
burden and so on. We have tried to spell that out in those amendments.
That is the purpose of those being there.

know some concern has been expressed about precisely that;
hence, the reason for that suggestion.

Mr. Pork. So that that amendment that you suggest would operate
in lieu of rule 26(c)?

Mr. Kavrer. That is right.

Mr. Pork. With regard to that question?

Mr. Kaveer. Right.

Mr. Pouk. Finally, the chamber of commerce has presented us a
copy of its statement which it is going to give tomorrow, and in
that statement they make the argument that the excess of investiga-
tory tools may be one of the problems which the FTC has. On page
10 of their statement, referring to a study, it says:

It was estimated that as much as 70 percent of the Commission’s investigatory
time was wasted in fruitless pursuit of non-existent antitrust violations. Saveral
factors contributed to the Commission’s misplaced efforts. It is fair to suggest
that one of the contributing factors was the case with which the vast investigative
powers of the Commission could be invoked in its prosecutorial role.

I was wondering if you had any comments with regard to that?

Mr. Kaupgr. 1 think, first of all, one has to recognize that if what
you are asking is, how much of their time is spent using various of
their powers, and not resulting in litigation, in judging that I think I
would make two general observations,

First of all, the Commission is charged by the Congress with making
economic studies, Now, if the chamber is using the amount of time
which they are spending doing that as a measure of their effectiveness
in bringing cases, | think that is inappropriate because they are
charged with seeking reports, making &-s!u(llies. That is not an authority
we have, but it is an authority that the Commission has.

Second, I think it is a little erroneous to measure how successful
they are by whether a given investigation results in a case. I would
like to think that a complete antitrust investigation which leads to the
conclusion, after viewing all of the facts, that there is no violation, is
a perfectly legitimate and sound sort of a procedure, and that we
ought not be measured necessarily by: Did 1t result in a case? The
question is: Did you run a good investigation? And I have tried to
communicate to my staff if they run a good investigation, and con-
clude that this company is engaged in no violation, fine; they have
done what their job is. So, to try to measure it against prosecution, it
seems to me, is completely inappropriate.

Mr. Pork. Thank you, Mr. [l?nuper.

Chairman Ropino. Mr. Falco.

Mr. Favco. Just a few quick questions, Mr. Kauper. Very early in
the questioning, you were asked 1f there had been an additional need
for the bill since enactment in 1962, and relating to that line of
questioning, is it not true that since 1962, in addition to with-
holding documents or the nonvoluntary compliance, the Division has
run into a situation of destruction of documents?

Mr. Kaurer. Yes, there have been.
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Mr. Farco. And in that case, depositions and interrogatories are
about the only way you could get at the investigation?

Mr. Kavrer. Yes, that is true. If a company is engaged in a file
cleaning-out or burning, then I suppose that the only facts that you
can try to obtain are nondocumentary facts. Now, I am sure, Mr.
Falco, if you are asking a second question, which is: How do you
investigate an actual destruction of documents? Then it seems to me,
assuming they are under proper process, that is a matter that we
would normally investigate criminally.

Mr. Favrco. No; I can see why you would think there was the second
question. I just meant since 1962 have there not been some investi-
gations or litigated cases in which you have had allegations of de-
struction of documents occurring?

Mr. KAvupPER. Yes,

Mr. Farco. Has there been any judicial construction of the statute
that might limit your ability to subpena information that has been
stored under modern technological storage and retrieval devices?

Mr. Kavper. Well, I do not know that I would say that there has
been any categorical holding. It obviously is an issue which is not
really resolved and could continue to be more of a problem, obviously,
as we go along.

Mr. Fanco. Well, if you would give it some thought maybe some
language could be added if there is a problem in subpenaing informa-
tion that is stored under modern technological devices.

Mr. Kavper. Let us think about that.

Mr. Farco. And the final question, Mr. Chairman. We have had a
number of concerns expressed that the present act incorporates
standards under a grand jury subpena duces tecum in addition to the
Federal Rules of Discovery, so that to expand the act by compulsory
testimony, a statutory distinction must be drawn because compulsory
testimony of a grand jury occurs through exercise of judicial power.
The question is: Would you then perhaps be encroaching on judicial
power by vesting in the Antitrust Division compulsory power that is
available to a grand jury only through judicial power?

Mr. Kaurer. I must say I have a little trouble understanding
that argument.

Mr. Favco. Perhaps that is two of us.

Mr. Kavper. The thought that somehow we would have the ability
by way of deposition to seek testimony, and that somehow this
encroaches on either the grand jury’s function or the function of the
court in connection with the grand jury, I guess I just find a little
mystifying. I am just not sure what the basis for that argument could
be.

Now, it is true that if we were to call an individual in before us,
and he were to refuse to answer a question, and we felt compelled
to make him answer, we would presumably have to invoke that same
judicial authority. But I find it a little hard to believe that a judge
at that point would say “Well, this is a question of my judicial
authority in connection with the grand jury.”

I just really do not understand that argument.

Mr. SeiBerLING. Would the gentlemen yield on that point?

Mr. Fanco. Sure.
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Mr. SeisErLING. | guess the chamber of commerce testimony,
which is going to be given tomorrow and is incorporated in a state-
ment which we already have, one of the things they say in that is that
a subpenaed witness, although he could bring his own lawyer, his
lawyer would be muzzled by express terms of the proposed amend-
ment, and he could neither interrupt nor object.

Now, as I read the proposed amendment, 1t says that his lawyer or
his counsel, that person or counsel may object, stating the reasons
therefor, where it is claimed that such person is entitled to refuse to
answer on grounds of privilege or self-incrimination or other lawful
grounds. Now, would other lawful grounds include relevance?

Mr. Kavrer. Yes.

Mr. SeiBErLING. So that statement by the chamber of commerce
would not be supported by the facts?

Mr. Kavuper. It does not seem that way to me, Congressman.

Mr. SerserLING. All right. That was one of the things that was con-
cerning me, and 1 am glad that you agree that that is not the case.

If 1 could ask one other question: Are you going to submit a pro-
posed new bill with all of the additional changes that you referred to
in your testimony?

Mr. Kavprer. Well, I think we can work with the committee staff
as to how they want to proceed. i

Mr. SeiBErLING. It would be helpful, because I am a little confused
at this moment as to how they all fit together.

Mr. Kavper. All right. We will see what we can do on that,
Congressman. [See p. 54.]

Mr. Farco. I have one further question, Mr. Chairman. It is true,
is it not, that under the present law if you subpenaed documents and
then they destroyed them, you could use Title 18, Obstruction of
Justice or Contempt, and there would be no problem?

Mr. Kaverer. I think that is correct.

Mr. Favco. That is all I have, Mr. Chairman.

Thank you, Mr. Kauper.

Chairman Ropixo. Well, thank you very much, Mr. Kauper. We
appreciate your appearance here and your testimony. We do look
forward to your division working closely with our staff in order that
some of these matters that are at issue and which have raised some
further questions regarding H.R. 39, may be resolved. We hope to
proceed with this bill as expeditiously as possible.

Thank you very much, and the hearing is recessed until tomorrow
morning at 10 o’clock, when we will hear from a representative of the
U.S. Chamber of Commerce.

Mr. Kaveer. Thank you, Mr. Chairman.

[The prepared statement with appendix of Mr. Kauper follows:]

STATEMENT OF THOoMAs E. KAUPER, ASSISTANT ATTORNEY GENERAL, ANTITRUST
Division

I am pleased to respond to this Committee’s request to present the views of
the Administration on H.R. 39, legislation whieh would substantially aid effective
antitrust enforcement by giving the Department of Justice necessary pre-complaint
civil investigatory powers. The Administration strongly supports this legislation.

H.R. 39 would amend the Antitrust Civil Process Act to authorize the collection
of information in advance of action which might be unlawful, to cover natural
persons, and to include oral testimony and written interrogatories. It would also
extend the scope of a civil investigative demand (“CID") to include all persons
believed to have information relevant to an antitrust investigation.
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The considerations supporting enactment of the Civil Process Act of 1962 speak
today for extension of the statute. No litigation involves facts more complex and
records more extensive than are found in the government’s antitrust cases. Col-
lecting the great amount of information needed for successful antitrust enforcement
is a task of considerable magnitude. Thus, the Antitrust Civil Process Act, as
far as it goes, has proven beneficial to our operations. In the vears since its enact-
ment, 1626 Civil Investigative Demands have been issued by the Antitrust
Division. However, the limited scope of the Act substantially impairs our inves-
tigative effectiveness by limiting civil investigative demands to current or past
alleged violations, to legal entities not natural persons, to documentary material,
and to parties under investigation.

We simply cannot depend on the voluntary cooperation of industry in our
investigatory functions. Although compulsory grand jury process can be used in
the investigation of eriminal violations under the Sherman Act, the grand jury
cannot be used where our intent is only to bring a civil action. Moreover, the
Clayton Act is not a criminal statute; under it we must proceed civilly.

-R. 39 clarifies our authority to seek information on incipient violations, an
area of some judicial confusion.! This is a highly desirable change, since investiga-
tions of yet to be consummated mergers will always involve incipient conduct,

The bill would also give the Department the opportunity to compel the produc-
tion of information from individuals in those cases where it is not voluntarily
forthcoming. This, too, is a necessary addition if our investigatory authority is
to be equal to the task.

The availability of written or oral testimony, in addition to document produc-
tion, will also be a very useful investigatory tool. The provision for oral testimony
is nothing new. There is ample precedent for it in the state statutes providing
antitrust investigatory powers to their attorneys general before institution of any
suit. Numerous Federal laws also authorize various departments and agencies to
compel the attendance and testimony of witnesses in the course of investigations
under the laws which they adminisser.

These changes in the existing legislation are desirable and indeed necessary for
a truly effective antitrust enforcement program, and thus the Administration
strongly supports H.R. 39. Since this legislation was prepared by the Administra-
tion and introduced, however, we have considered other roposed legislation, as
well as comments from outside the Administration, and we have become convinced
that several changes in the legislation as introduced would be desirable. We
stand ready to work with this Committee and its staff on the language of particular
provisions. I would like to highlight these areas here, and also discuss several
provisions which raise important policy issues. T have attached an Appendix to
this statement with detailed language and technical suggestions.

Section (c) of H.R. 39 amends section 3(a) of the Civil Process Act, which sets
out the basis on which a CID can be issued and what may be requested. As
amended, answers to written interrogatories and oral testimony could be required,
in addition to the production of documents. In addition to this change, which we
strongly support, 3(a) would be amended by adding the language “or may have
knowledge of any fact or facts,” This is inténded to form the basis for a demand
for oral testimony or written interrogatories, and was in fact the language sug-
gested in the Administration bill. I have concluded, however, that the limitation
to “fact or facts’” may prove unworkable, since it is ofttimes difficult to establish
what another person knows as a “fact.” I would suggest the substitution of the
language ““or may have any information.” This is less likely to create enforcement
problems and is in fact what the demand seeks.

Section (d) of H.R. 39 amends Section 3(b) of the ACPA, which details what
the demand shall contain. We have some technioal changes in this section which
I have detailed in the Appendix to my testimony. There is, however, one change
of some impact which affects several provisions of H.R. 39, including this one.
As now drafted, Section (i) of H.R. 39 would extend the power to utilize the
ACPA to obtain information for use before regulatory agencies only in those
cases where “an adequate opportunity for discovery” is not available under agency
rules and procedures. After very careful thought, I have come to the conclusion
*hat this standard is simply unworkable. Who is to decide, for example, whether
the agency’s rules are adequate?

Therefore, because I believe this authority would be extremely valuable to the
Division’s regulatory activities, I would suggest that the qualifying language be
dropped. The Division’s participation before regulatory agencies has become an

! Bee, eg., U.S. v. Union Odl Co., 343 F. 2d 20 (9th Cir. 1963)
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extremely important part of its activities. In many cases, agency participation
is chosen instead of litigation, where it is felt that litigation would be a piecemeal
approach to an industry problem. Other times, agency participation is taken in
tandem with related litigation. The Division’s advoecacy activities before Federal
agencies truly complement its traditional enforcement activities and, in the long
term, both seek the same goals. Therefore, any distinction in the gathering of
information is an artificial one which 1 do not feel should be perpetuated. I have
included in the Appendix language which would eliminate this unnecessary
distinction.

Section (f) of H.R. 39 deals with the form of responses to a CID. New subsection
(h) deals with the production of documents, and would require a sworn certificate
that all documents requested had been produced. Who must provide the certificate
is unclear. This cou[i(él be interpreted as allowing certification, even where the
demand was directed at a natural person, by someone other than the person to
whom the demand was directed. I have suggested in the Appendix language to
cure this ambiguity. A similar problem exists with new subsection (i), and is also
dealt with in the Appendix.

New subsection (j) deals with the procedures for complying with a demand
for oral testimony. I have a number of suggestions in this area, most of which
are dealt with in the Appendix, but I would like to specifically mention two
points which I feel raise significant policy issues.

First, new subsection (j)(1), as drafted, would allow oral testimony pursuant
to a CID to be open to the public, a condition I can assure you was not intended
by the drafters. The treatment of information obtained through a CID has
always been, and would remain under the H.R. 39 amendments, highly restrictive,
with areas of use strictly defined. I think this is both appropriate and desirable,
and should continue. Nevertheless, new subsection (j)(1) merely permits an oral
examination pursuant to a demand to be held in closed session. I believe that such
proceedings should always be confidential, with all persons other than counsel for
the person being examined and those necessary to conduct the examination
excluded. Any other standard, it seems to me, is inconsistent with both the
l}el'tti{l.r and the spirit of other provisions of both the Act as it now stands and

-R. 39.

Second, I find that the provision providing a procedure by which the person
examined may obtain a copy of his testimony is not adequate. In addition, there
is no provision for certification of the testimony by the person examined, and
some ambiguity in new subsection (k)(5), dealing with the right to clarify or
complete equivocal answers.

Because of these deficiencies, and because I view this procedure as somewhat
analogous to a civil deposition as contemplated by the Federal Rules of Civil
Procedure, I now believe changes to conform to those Rules is appropriate. Rule
30(c) outlines the procedure for review and corrections by the witness, and pro-
vides for signing. Rule 30(f) (2) provides for copies to be furnished to the witness.
Similar procedures are appropriate and, with slight modifications in language,
should be included in these amendments to the Civil Process Act.

Section (i) of H.R. 39 generally describes the uses to which information ob-
tained by CID can be put.gl have already indicated some desirable changes in this
provision. In addition to those mentioned, however, I believe the scope of the pro-
vision must be somewhat narrowed. Section (i) would allow any use of CID
information before any “court, grand jury, or Federal administrati ve agency”
and in the conduct of any antitrust investigation. While we believe that informa-
tion properly obtained through the use of a CID should be available to Division
attorneys in agency proceedings, the possible disclosure of such information in
antitrust investigations would have the ironic effect of allowing disclosure by other
attorneys in other investigations not permitted to the investigators who obtained
the information. The confidentiality of the documents would be substantially
impaired if disclosure was allowed outside a judicial, grand jury or agency pro-
ceeding. The Appendix contains specific language to correct this problem, and to
permit documents to be utilized in oral depositions under this Act.

In addition, we believe that all information obtained through a CID should
be available to the FTC, subject to the same limitations placed on the use of the
information by the Division. The Appendix contains language to accomplish this
purpose.

inally, the relationship of the Freedom of Information Act and the Civil
Process Act, including proposed changes, must be carefully considered. We would
favor clear and complete exemption from FOIA for any information, in whatever
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form, obtained through a CID. By definition, such information is investigatory
and frequently consists of confidential business data. While it would thus probably
be exempt from disclosure in any event, we strongly favor specific statutory
language to that effect.

In summary, this is necessary and highly desirable legislation. With the few
minor changes suggested in this testimony, it has the Administration’s strong
support. I commend this Committee for early hearings on this important bill,
and I strongly urge its early passage.

APPENDIX
1. Section (c)

The words “knowledge of any fact or facts” (on line 13 of page 2) should be
deleted and replaced with the words “any information.” The word “examination’
(on line 18 of page 2) should be deleted and replaced with the words “‘inspection
and copying or reproduction” to conform to Section 3(b)(2)(ii) of the Civil
Process Act. The language (on lines 19-21 of page 2) following the word “testi-
mony” (on line 19 of page 2) should be deleted and replaced with the words
“concerning it, or to furnish any combination thereof.”

2. Section (d)

The language “conduct constituting the alleged antitrust violation which is
under”” (on lines 25 of page 2 and line 1 of page 3) should be deleted to conform
to the scope of Section (a) of H.R. 39. The words “or the Federal administrative
or agency proceeding involved” should be inserted following the word “thereto’
(on line 2 of page 3) in order to conform to the authority in Section (i) of H.R. 39,
as amended In this Appendix. The words “or dates” should be inserted following
the word ‘““date” (on line 9 of page 3), and following the word “date” (on line 23
of page 3). Subsection 3(b)(3)(A) should be moved to follow 3(b) (3)(C) for
purposes of symmetry. The word “taken’ (on line 4 of page 4) should be delcted
and replaced by the word “commenced.”

3. Section (f)

The language governing certification of the responses to demands for production
of documents and answers to written interrogatories must be cl:triﬁ(-(]l to insure
that responses are made and certified by the appropriate person (if a natural
person, the person to whom the demand is directed). Thus, new subsection (h)
should be amended by adding, following the word “‘certificate” (on line 24 of
page 4) the words “in such form as the demand designates, by the person, if a
natural person, to whom the demand is directed or, if not a natural person, by a
person or persons having knowledge of the facts and cireumstances relating to
such production.” Similarly, new subsection (i) should be amended by adding
after the word “answer” (at line 7 on page 5) the words”, and it shall be sub-
mitted under a sworn certificate, in such form as the demand designates, by the
person, if & natural person, to whom the demand is directed or, if not a natural
person, by a person or persons responsible for answering each interrogatory, to
the effect that all information required by the demand which is in the possession,
custody, or control of the person to whom the demand is directed has been fur-
nished.” The words “The answer and objections are to be signed by the person
making them.” (on lines 7 and 8 of page 5) should be deleted.

New subsection (j) (1) should be amended by deleting the word “may’ (on line
23 of page 5) and inserting in its place the word “shall.”

New subsections (j)(3) and (5) should be deleted and replaced with the
following:

“When the testimony is fully transcribed, the transeript shall be submitted to
the witness for examination and shall be read to or by him, unless such examina-
tion and reading are waived by the witness and by the parties. Any changes in
form or substance which the witness desires to make shall be entered upon the
transeript by the officer with a statement of the reasons given by the witness for
making them. The transcript shall then be signed by the witness, unless the parties
by stipulation waive the signing or the witness is ill or cannot be found or refuses
to sign. If the transeript is not signed by the witness within 30 days of its sub-
mission to him, the officer shall sign it and state on the reeord the fact of the
waiver or of the illness or absence of the witness or the fact of the refusal to sign
together with the reason, if any, given therefor.

“The officer shall certify on the transcript that the witness was duly sworn by
him and that the transcript is a true record of the testimony given by the witness
and promptly send it by registered or certified mail to the investigator. Upon
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payment of reasonable charges therefor, the investigator shall furnish a copy of
the transeript to the witness only, except that such witness may for good cause
be limited to inspection of the official transeript of his testimony."

All language on lines 1 through 8 of page 7 should be deleted, and replaced with
the following:

“If such person refuses to answer any question on the grounds of privilege
against self-incrimination, the testimony of such person may be compelled in
accordance with the provisions of part V of title 18, United States Code. If such
person refuses to answer any question, the antitrust investigator or investigators
conducting the examination may request the district court of the United States for
the judicial distriet within which the examination is conducted to order such
person to answer, in the same manner as if such person had refused to answer
such question after having been subpenaed to testify thereto before a grand jury,
and upon disobedience to any such order of such court, such court may punish
such person for contempt thereof.”

4. Section (h)

In order to insure that documents or interrogatories obtained pursuant to the
Civil Process Act may be used in oral testimony proceedings under the Act, the
following language should be added to subsection (¢) of Section 4:

“Any documentary material described in subsection (b)(2) of Section 3 or
interrogatories served pursuant to this Aet may be used in connection with any
oral testimony taken pursuant to this Aect.”

In addition, in order to clarify that CID materials may be used internally
within the Antitrust Division during the course of any investigation, the following
language should be added following the phrase ‘‘Department of Justice'':

“for such use as such officer, member, or employee determines to be required.
No such material shall be disclosed, except as provided under subsection (d) of
this Section.”
&. Section (1)

The words “of the Antitrust Division' (on line 1 of page 8) should be deleted as
overly restrictive and unnecessary and to make clear that United States At-
torneys are included. The words “or to conduct any antitrust investigations’ (on
lines 5 and 6 of page 8) should be deleted. The words “grand jury, or"” should be

inserted after the word “case’’ (on line 12 of ngp 8). The words “‘or investigation"

(on lines 12-13 of page 8) should be deleted. These changes to subsection (d)(1)
would limit the use of CID information to formal proceedings, and would not
permit its external use in other antitrust investigations, except to the extent
permitted in Section (h) of H.R. 39 as suggested to be amended in No. 4 of this
Aplpcndix.

n paragraph (2) of subsection (d), the words “Antitrust Division"” (on line 20
of page 8) should be deleted, and replaced with the words “Attorney General, or
the Assistant Attorney General in charge of the Antitrust Division.” This would
conform to the language of other provisions of the Civil Process Act. The words
“while participating in any Federal administrative or regulatory agency proceed-
ing, shall not employ" (on lines 20-22 of page 8) should be deleted and replaced
with the words ““may employ.” All language following the word “in" (on lines 23
and 24 of page 8 and lines 1 and 2 of page 9) should be deleted and replaced with
the words “any Federal administrative or regulatory agency proceeding.” This
will make clear our authority to seek information before we formally become a
party in any such proceeding, and would conform to the general concept of the
CID as a precomplaint investigatory tool.

Paragraph (2) of subsection (d), as amended in conformance with the sugges-
tions contained in this Appendix, should be renumbered (3), and a new paragraph
(2) should be inserted, as follows:

“The antitrust investigator or investigators having custody and control of any
documentary material described in subsection (b)(2) of Section 3, interrogatories
served pursuant to this Act and answers thereto, or transeripts of oral testimony
taken purusant to this Aect may deliver to the Federal Trade Commission, in
response to a written request, copies of such documentary material, interroga-
tories and answers thereto, or transcripts of oral testimony for use in connection
with an investigation or proceeding under its jurisdiction. Upon the completion
of any such investigation or proceeding, the Commission shall return to the anti-
trust investigator or investigators any such materials so delivered and not having
been introduced into the record of such a case or proceeding before the Commis-
sion. While such materials are in the possession of the Commission, it shall be
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subject to any and all restrictions and obligations which this Act places upon
the custodian of such documents while in the possession of the Antitrust Division
of the Department of Justice.”

6. Section (k)

The word “had” (on line 22 of page 9) should be “has.”
7. Subsection (c) of section 3 of the ACPA should be amended to read as follows:
“(e) Such demand shall—

“(1) not require the production of any information that would be privileged
from disclosure if demanded by, or pursuant to, a subpena issued by a ecourt
of the United States in aid of a grand jury investigation; and

“(2)(A) if it is a demand for production of documentary material, not
contain any requirement which would be held to be unreasonable if contained
in a subpena duces tecum issued by a court of the United States in aid of a
grand jury investigation: or

“(B) if it is a demand for answers to written interrogatories, not impose
an undue or oppressive burden on the person required to furnish answers.”.

DEPARTMENT OF JUSTICE,
Washinglon, D.C., June 8, 1975.
Hon. PeTer W. Robino, Jr.,
Chairman, Subcommiltee on Monopolies and Commercial Law, House of Representa-

tives, Washinglon, D.C.

DeAr Cuamrman RopiNo: During my testimony before the Subcommittee on
Monopolies and Commercial Law on H.R. 39, I was asked to provide certain
additional information. This letter responds to those requests,

Paragraph (c) of H.R. 39 would amend the Antitrust %ivil Process Act to allow,
inter alwa, issuance of a Civil Investigative Demand whenever the appropriate
official “has reason to believe that any person . . . may have knowledge of any
fact or facts’’ relevant to a ecivil antitrust investigation. In my testimony, I
sugﬁeswd that the words “knowledge of any fact or facts” be deleted and replaced
with the words “any information.” T was asked whether other statutes providing
investigatory authority contained language similar to that suggested by the
Administration.

We have surveyed a large number of statutory provisions granting investigatory
authority to a variety of federal agencies. Most do not utilize either the words
“fact or facts” or the word “information.” These statutes typically simply allow
the agency to “investigate’ or “to gather evidence” with no limitation as to the
type of material or knowledge which may be sought or com pelled. A good example
of these statutes is found in 15 U.S.C. 49, giving very broad authority to the
Federal Trade Commission to, among other things, “require by subpoena the
attendance and testimony of witnesses, . . .’

There are, however, a number of statutory provisions explicitly authorizing the
ﬁgthcring of “‘information.” For example, 15 U.S.C. 46(a) authorizes the Federal

rade Commission “to gather and compile information concerning, and to investi-
gate from time to time the organization, business, conduct, practices, and manage-
ment of any corporation engaged in Commerce. . . .” 15 U.S.C. 49(b) authorizes
the Commission to require corporations engaged in commerce to furnish “such
information as [the F’llC] may require . . .”’ under oath and in writing. 7 U.S.C.
222 provides that the Secretary of Agriculture may utilize the powers granted the
FTC in sections 46 and 48-50 of Title 15 to carry out his responsibilities.

18 U.8.C. 835(b) authorizes the Interstate Commeree Commission to, inter alia,
“eonduct such investigations, obtain such information, and hold such hearings as
it may deem necessary or proper” to assist it in carrying out its responsibilities,
That section goes on to authorize the Commission “to administer oaths and
affirmations, and by subpoena to require any person to appear and testify, or to
apgenr and produce documents or both, at any designated place.” 42 U.S.C.
2201(c) provides similar authority, in almost identical language, to the Nuclear
Regulatory Commission.

inally, 15 U.S.C. 79r(b) authorizes the Securities and Exchange Commission
to “investigate, or obtain any information regarding the business, financial condi-
tion, or practices” of various organizations subject to its jurisdiction. 15 U.S.C.
79r(c) provides for the taking of oral testimony and the production of documents.

I continue to feel that the use of the term “information’ will not substantially
alter the scope of the proposed amendments, and could well avoid delays or
obstructions based on narrow definitions of what constitutes a “fact.” It is clear
that the term has been commonly used in similar investigatory power statutory
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provisions, and thus its use in these amendments would not introduce a new term
into the federal law. Therefore, I urge the Subcommittee’s acceptance of the
Bu%gestcd change.

would like to take this opportunity to offer an additional suggestion which
was inadvertently omitted from my testimony. Pnragmph (e) of }g.R. 39 should
be further amended to reflect the broader scope of CID authority contemplated
by H.R. 39 and our suggested amendments. Thus, on line 14 of page, 2, the words
“or a Federal administrative or agency proceeding” should be added following
the word “investigation.” This would conform this provision of the Act to other
provisions authorizing the use of CID authority and information in connection
with such proceedings.

You also ask in what types of situations the additional investigatory powers
which would be granted by H.R. 39 would be most useful. Obviously, there are a
variety of investigations where the ability to interview persons with relevant
information, either through deposition or interrogatories, would be very useful.
Particular need for this authority in specific investigations will depend largely on
the circumstances of that investigation, and most importantly the degree of
cooperation with the Division. There are, however, two types of matters where
our experience has convinced us that additional investigatory power is almost
essential to an adequate investigation.

The first is those instances where the actual victim of the anticompetitive
practice could technically be considered a co-conspirator. This is frequently the
case in reciprocity investigation , but it arises in other contexts as well. Without
the ability to compel information in such situations, we have frequently been
unable to conduct a satisfactory investigation within a reasonable period of time.

The second, and even more common, problem area is merger investigations.
Companies, and their employees, not involved in the transaction under investiga-
tion are frequently reluctant to cooperate in furnishing market statistics and other
information necessary to a complete analysis of the transaction. Without voluntary
production of information, especially market and sales statistics, and the ability
to discuss that information with individuals knowledgeable in the area, it is
frequently very difficult to make a fully informed judgment as to the competitive
effects of a transaction. The merger area is one in which the ability to obtain
documents and other information from third parties is extremely desirable for
effective enforcement.

The reluctance of companies and individuals to voluntarily produce information
has become significantly greater since the passage of the recent amendments to
the Freedom of Information Act. It is now common for us to be asked to either
serve compulsory process, or to give assurances of confidentiality concerning the
information sought. Since we are frequently unable to provide the latter, and in
any event cannot promise anything more than the protection granted by FOIA,
compulsory process is becoming necessary in more and more situations. The
amendments contained in H.R. 39, with the minor changes suggested in my
testimony, will enable us to meet this problem effectively.

You also asked whether the language of the Antitrust Civil Process Act, as
amended by H.R. 39 would be sufficiently broad to enable the Division to obtain
information stored through wvarious modern technological methods, such as
computer tapes and the like. 15 U.8.C. 1311(g) defines the type of material now
subject to the Act to include “any book, record, report, memorandum ?{npcr,
communication, tabulation, chart, or other document.” Paragraph (c¢) of H.R. 39
as we have suggested it be amended, would broaden the scope of the Act to include,
in addition to documentary material, “any information.”’

We believe that this language is broad enough to include information stored
on computer tapes or other technological devices. However, in order to avoid
any possible confusion, it might be desirable to adopt language similar to that
contained in Rule 34 of the Federal Rules of Civil Procedure. Thus, 15 U.S.C.
1311(g) could be amended by adding, immediately after the word “document,”
the words “or data compilation from which information can be obtained, trans-
lated, if necessary, by the person producing same into reasonably usable form.”

I trust this information is fully responsive to the questions raised during my
testimony. If I may provide any more informati(m,ql stand ready to do so at
your request.

Sincerely,
TroMas E. KAUPER,
Assistant Attorney General,
Anlitrust Division.

The bill referred to at p. 47 follows:]
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H.R. 39, WITH SUGGESTED AMENDMENTS SUBMITTED
BY THE DEPARTMENT OF JUSTICE

A BILL

amend the Antitrust Civil Process to increase the effec-
tiveness of discovery in civil antitust mvestigations, and for

other purposes.

Be it enucted by the Senate and Hous of Hf‘mw-.wuahr—
tives of the United States of Amerviea in Congress assembled,
That the Antitrust Civil Process Act (76 Stat. 548: 15
U.8.C, 1311) is hereby amended as follows:

(a) Clause (c¢) of seetion 2 is amended to read as

follows:

“(¢) The term ‘antitrust mvestigation’ means any

mquiry condueted by any autitrust investigator for the

purpose of ascertaining whether any person is or hLas
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heen |'1|;_":12'|'d in any antitrust violation or in any activi-

ties, such as mergers, m'p‘,-m'.\'.".l'.;r:.-m. ‘otnl ventures, or sim-

ilar transactions, which may lead to any antitrust vio-
lation;”.

(b) Clause (f) of section 2 is amended by deleting the
phrase “not a natural person”™ and inserting immediately
after the word “means” the following: “any natural person
(II"“.

(¢) Subsection (a) of section 3 is amended to read as
follows:

“Whenever the Attorney General, or the Assistant At-
torney General in charge of the Antitrust Division of the

Department of Justice, has reason to believe that any person

Ili.‘l‘\' i!i‘ i'll I]II?\"!.‘:‘.\.IHII.‘ {'ll.\'lilil_\" or l'l'II“"'] of .‘lll..\' IIIIl'tIIIJ.I'lITIH'_\'

material, or may have knowledee of B fnet or fnetss any
.";.J}'ru'mm‘iun, relevant to a civil antitrust ill\'l':\“‘_{'illi“]l or Fed-
r:‘rrf fh‘hnfuth‘uh}‘r or qagency ‘;u'm'u-'rﬁu_q. h(‘ tn:l_\', p!'illl' fo
the mstitution of a ¢ivil or eriminal lll'u(‘t'rllim,:' thereon, issue
in writing, and cause to be served upon such person, a civil
investigative demand requiring such person to produce such
documentary material for exsmination inspection and copy-
ing or reproduction or to answer in writing written inter-
rogatories or to give oral testimony, o any combinntion of
sieh demands; WWH%H‘_{ to sieh fret o frets: :‘n.a.-rw‘::iu_q i,

or to furnish any combination thereof.”.




(d)

follows :

o

Subsection (b) of seetion 3 is amended to read as

“Each sueh demand shall—

the

(1) state the nature of the conduet eonstining

wHeged mititenst violation whieh v ander investi-

gation and the provision of law applicable thereto or the

Federal administrative or agency proceeding tncolved:

and

IIIT_\'

“(2) it s a demand for production of documien-
material,

(A} deseribe the class or elasses of documen-
tary material to he produced thereunder with such
definiteness and certainty as to permit such mate-
rial to be fairly identified

“(B) preseribe a return date or dates which
will provide a reasonable period of time within

which the material so demanded may be assembled

and made available for imspection and copying or

reproduction ; and

“(C) identify the antitrust investigator who
shall be the custodian to whom such material shall
bhe mude :!\':J}]:Ihll‘: ur

“(3) if it is a demand for answers to written

interrogatories,
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“4BY (A) propound with definiteness and cer-

tainty the written interrogatories to he answered;
and

&) (B) prescribe a date or dates at which
time answers to written interrogatories shall be
made; eF

“(C) identify the antitrust investigator to whom
such answers shall be made: or
“(4) if it is a demand for the giving of oral testi-

mony,

“(A) preseribe a date, time, and place at whicl
oral Ilt\'!illlhl\_\' shall be taken commenced; and

“(B) identify the antitrust investigator or in-
vestigators who shall rnl'ulm-.l the examination.”,

(¢) Subsection (f) of section 3 is redesignated subsec-
tion () and a new subsection is inserted following sub-
section (e) to read as follows:

“(f) Service of any such demand or of any petition
filed under section 5 of this Act may be made upon any
natural person by—

“(1) delivering a duly executed copy thereof to
the person to be served; or

“(2) depositing such copy in the United States
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mails, by registered or certified mail duly addressed to
the person to be served at his residence or principal office
or place of business.”,
(f) Section 3 is further amended by adding the follow-
ing new subsections after redesignated subsection (o) :
“(h) The production of documentary material in re-
sponse to a demand for production described in subsection
(b) (2) of this section shall be made under a sworn certifi-
cate in such form as the demand fr’l".\'.‘l_l‘[-‘!'n‘.‘h'.\'. by the prerson,
if a natural person, to whom the demand is divected or, if
f“)! i Jff.'lrhl."”l’ !if’f'.‘fl”_ !{f" (4} ,lH']'.\'”ff or l"'f'.\'!"h"\' I‘fil’[‘l:”.l'! A'”flfl'f!—
edge of the facts and circumstances relating to such produc-
tion to the effect that all of the documentary material de-
seribed by the demand which is in the possession, custody,
or control of the person to whom the demand is directed has

been produced and made available to the custodian.

“(i) Each interrogatory in a demand served pursuant

to this section shall be answered separately and fully in

writing under oath, unless it is objected to, in which event
the reasons for objections shall be stated in lieu of an
answer, and it shall be submitted under a sworn certificate,
in such form as the demand designates, by the person, if a
natural person, to whom the demand is directed or, if not a
natural person, by a person or persons responsible for

answering each intervogatory, to the effect that all f'u_,"u."mrt-
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fion rrr_,fm'rwf by the demand which is in the possession, eustody,
or control of the person to whom the demand is dirvected has
been furnished. Fhe nnswers and objeetions are to be signed

bre e prerson s thess
“(j) (1) The examination of any person pursuaut to
a demand for oral testimony served under this section shall
be taken before an officer anthorized to administer oaths
and affirmmtions by the laws of the United States or of the
place where the examination is held. The officer before whont
the testimony is fo be taken shall put the witness on ovath
or affinmation and shall personally, or by someone acting
under his direction and in his presence, record the testimony
of the witness. The testimony shall be taken stenographically
and transeribed. Upon certification the officer before whom
the testimony is taken shall promptly transmit the tran-
seript of the testimony to the possession of the antitrust

investigator or investigators condneting the examination. The

antitrust investigator or investigators conducting the ezam-

ination sy shall exclude from the place where the examina-
tion is held all persons other than the person begin examined,
his eounsel, the officer before whom the testimony is to he
taken, and any stenographer taking said testimony. The pro-
visions of the Aet of March 3, 1913 (ch. 114, 37 Stat. 731;
15 U.B.C. 30), shall not apply to such examinations.

£

(2) The oral testimony of any person taken pursuant
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to a demand served under this section shall be taken in the

judicial district of the United States within which such per-

sou resides, is found, or trausacts husiness, or in such other
place as may he agreed upon hetween the antitrust investi-
gator or investigators conducting the examination and such
person,

C(B) Ay person examined ander s demnnd for ol
testitnony prestnit to this seetion shadls 6 prvment of bav-
futly preserthed costy; proeire i copy of his own testimony
ty stenographiently feporteds except that sueh person iy
for *_*ﬂml eattse be linited to .ihﬂfﬂ‘t’l-iﬂﬂ of the offieind bmn-
serspt of his testimony | hen the testimony is fully tran-
scribed, the transeript shall be submitted to the witness for
cxamination and shall be read to or by him, unless such exam-
tnation and reading are waived by the witness and by the
parties. duy changes in form or substance which the witness
desives to muke shall be entered upon the transcript by the
officer with a statement of the reasons given by the witness
for making them. The transcript shall then be signed by the
witness, unless the parties by stipulation waive the signing
or the witness is ill or cannot be found or refuses to sign. If
the transeript is not signed by the witness within thirty days
of its submission to him, the officer shall sign it and state on
the record the fact of the waiver or of the illness or absence

of the witness or the fact of the refusal to sign together with
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the reason, if any, given therefor. The officer shall certify ol
the transcript that the witness was duly sworn by him and
that the transeript is a true record of the testimony given by
the witness and promptly send it by reqgistered or certified mail

to the investigator. Upon payment of reasonable charges

therefor, the investigator shall furnish u copy of the transeript

to the witness only, crcept that such witness may for good
cause be limited to inspection of the official transcript of his
lestimonyy.

“(4) Any person compelled to appear under a demand
for oral h‘siilnuu_\' pursuant to this section may be accon-
panied by counsel. For any purposes other than those set
forth in this subparagraph, such person shall not refuse to
answer any question, nor by himself or through counsel in-
terrupt the examination hy making ohjections or statements
ou the record. Such person or counsel may object on the
record, stating the reason therefor, where it is claimed that
such person is entitled to refuse to answer on grounds of
privilege, or self-incrimination or other lawful grounds.
Where the refusal to answer s on the grounds of privilege
ng vnst sel-neriminntion; the testimony of sheh person may
wwmwmmmqumxdm
+8; Lnited States Code: Fpon n refusal to answer; the wnti-
Hon may petition the distriet court of the Enited States for

56-000 0 - 75 - 5




the jm-“finl eistrier within which the EXtRHOR 18 eone
dicted for nh order requiring sieh  pemon o aswer
If such person refuses fo answer any question on the grounds
of privilege aguinst self-incrimination, the testimony of such
person may be r.,,,”!",m.,f i accordance with the Provisions
of part 1" of title 18, United States Code. If such person
refuses to answer any question, the antitrust investigalor or
r'u:‘f-'."h'yu!u.-'x t‘nmhuﬂny the ecamination may request  the
distriet court of the U nited States for the Judicial district
within which the ecamination is conducted to order such

person to answer, in the same manner as if such person had

refused to answer such question after having been subpenaed

to testify theveto before a grand jury, and upon disobedience
to any such order of such conrt, such court may punish such
person for conlempl thereof.”

o) Lpon completion of the exittion the et
exmitied iy elirify oF completely  nmvwers  otherwive
t*ﬂrf;*wn-l OF ihi‘ﬂ-}ﬂ}ﬁﬂ-e ot e peeorpd

() Subsection (b) of section 4 is amended by insert-
ing in the first sentence immediately after the word *“de-
mand”, first appearance, the following: “for the production
of documents”, aud by amending the second sentence to
read as follows; “Such person may upon written agreement
between such person and the eustodian substitute copies for

originals of all or any part of such material.”,
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(h) (1) Sulwection (e¢) of section 4 is amended by
iu'-'t‘l‘lillg in the first xentence imlm-tﬁnll"l_\' after the word
“material” the phrase “described m sabsection (b) (2) of
section 3" and by imserting in the fourth sentence imedi-
ately before the word “documentary” the word “such” and
by inserting at the end of subsection (e) the following:
Adny documentary material described in subsection (b)(2)
nf section 3 or r'Hi‘t':'-"u_qf.!fm'irx served pursuant to this Act
may be used in connection with any orval testimony taken
pursuant to this Ael.

(2) Subsection (c) of section 4 ix nmended by insert-

ing in the third sentence after the word “Justice” the fol-

lowing: for such use as such officer, member, or employee

determines to be .-‘f’qh'i'.i'f'rf. No such material shall be dis-
closed, ereepl as !jrm‘.;rfe'rf under subseetion rt” n_f this section.
(i) Subsection (d) of section 4 is amended to read
as follows: T
“(1) Whenever any attorney of the Antirast Piviston
of the Depurtment of Justice has heen designated to appear
hefore any court, grand jury, or Federal administrative or
I‘l'j_"lll:llnl'_\' ngeney in any case or ]m:vw-ding oF b eondiet
phy antEst iavestiention, the antitrust investigator or in-
vestigniors having custody and control of any documentary

material deseribed in subsection (b)) (2) of section 3, inter-

rogatories served pursuant to this Aet and answers thereto,
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or transeript of oral testimony taken pursuant to this Act
may deliver to such attorney such documentary material, in-
terrogatories, and answers thereto, or transcript of oral testi-
mony for use in connection with any such case, grand jury,
or proceeding, or investigation as such attorney determines
to be required. Upon the completion of any such case, pro-
ceeding, or investigation such attorney shall return to the
antitrust investigator or investigators any such materials so
delivered and not having passed into the control of such
court, grand jury, or agency through the introduction thereof
into the record of such ease or proceeding.

“(2) The antitrust investigator or tnvestigators having

custody and control of any documentary material described

in subsection (b)(2) of section 3, interrogatories served pur-

suant to this det and answers thereto, or transeripts of oral
testimony taken pursuant to-this Act may deliver to the Fed-
eral Trade ('ommission, in response to a writlen request,
copies of such documentary material, interrogatories, and
answers thereto, or transeripts of oral testimony for use in
connection with an investigation or proceeding under its Jur-
isdiction. Upon the completion of any such investigation or
proceeding, the Clommission shall return to the antitrust in-
vestigator or investigators any such materials so delivered
and not having been introduced into the record of such a case

or proceeding before the Commission. While such materials
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are in the possession of the ("ommission, it shall be subject td
any and all restrictions and obligations which this det places
H'HI”H “‘H' !"”-\'f”f’f-”!f “_f -\'-f”';'li fr’-‘Jf'HH.‘i'H-’.\' H'hn“i’n" n“” !h(‘ Jr'l'”.‘fo’S.'ﬂ'f.”H
of the dntitrust Division of the Department of Justice.

H2) (3) Fhe Antienst Diviston; while preticipating i
ity Blodernd nebibiisbenbive or pesibiiory e proveedine
shell Bot employ dttorney General, or the Assistant Attorney
(General in ('fm.i'yr of the Antitrust Division may r‘mpfuy
the authority granted by this Aet to obtain information or
evidence for use in sueh provecding w-hﬂ-t‘ ti e He
opprortiiiy for diseovesr b wentnble snder the pes
provedires of the ngeney condueting the proseedinge Ay
Federal administrative or regulatory agency proceeding.”.

(j) Subsection (e) of section 4 is amended to read
as follows:

“Upon the completion of (1) the antitrust investigation
for which any documentary material deseribed in subsection
(b) (2) of section 3 of this Act was produced, and (2) any
such case or proceeding, the custodian shall return to the
person who produced such material all such material (other
than copies thereof furnished to the eustodian pursunant to
subsection (b) of this section or made by the Department
of Justice pursuant to subsection (¢) of this section) which

has not passed into the control of any court, grand jury, or

Federal administrative or regulatory agency through the
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introduction thereof into the record of such case or pro=
ceeding.”.

(k) Subsection (f) of section 4 is amended to read
as follows:

“When any documentary material has been produced
by any person under a demand deseribed in subsection
(h) (2) of section 3 of this Act, and no case or proceeding
as to which the docnments are usable bad has been instituted

and s pending or has been nstituted within a reasonable

thne after completion of the examination and aualysix of

wll evidence assembled in the course of such ivestigation,
such person shall be entitled, upon written demand made
upon the Attorney General or upon the Assistant A ttorney
Genernl in charge of the Antitrust Division, to the return
of all such documentary material (other than copies thereof
furnished to the castodian pursuant to subseetion (h) of this
section or made by the Department of Justice pursuant to
subsection (¢) of this section) so produced by such person.”.

(1) Subsection (g) of seetion 4 ix amended to read as
follows:

“In the event of the death, disability, or separation from
service in the Departient of Justice of the custodian of any
documentary material produced under a demand for prodne-
tion deseribed in subsection (h) (2) of section 3 of this

Act or the antitrust investigator having possession of answers
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i writing to written interrogatories or the trunseript of any
oral textimony produced under any demand issued under thix
Act, or the official relief of such enstodian or antitrust investi-
gator from responsibility for the custody and control of such
material, the Assistant Attorney General in charge of the
Autitrust Division shall promptly (1) designate another
antitrust investigntor to serve ax custodian of such docu-
mentary waterial or to maintain possession of such answers

to interrogutories or such Irllum‘l"'l]:t of oral It"-'!ilnun'\'. and

(2) transmit in writing to the person who submitted the

documentary material produced under a demand for produc-
tion described in subsection (b) (2) of section 3 of this Act,
notice ax to the identity and address of the successor so
designated. Auny successor designated under this subsection
shall have with regard to such materials all duties and re-
spousibilities imposed by this Aet upon his predecessor in
office with regard thereto, except that he shall not be held
responsible for auy default or dereliction which vecurred be-
fore his designation.”.

(m) The first sentence of subsection (h) of section 5
is amended to read as follows:

“Within twenty days after the service of any such de-
mand upon any person, or at any time before the compliance

date specified in the demand, whichever period is shorter, or




within such period exceeding twenty days after service or i
excess of such compliance date as may be preseribed in writ
ing, snbsequent to service, by the antitrust investigator or

mvestigators named in the demand, such person may file,

in the distriet court of f‘hl' United States for the judicial dis-

trict within which sach person resides, is found, or transacts
business, and serve upon such antitrust investigator or in-
vestigators a petition for an order of such court modifying
or setting aside such demand.”.

(n) Subsection (¢} of section 3 is amended to read as
follows:

“(e) Such demand shall—

“(1) not require the production of any information
that would be privileged from disclosure if demanded by,
or pursuant to, a subpena issued by a court of the United
States in aid of a grand jury investigation ; and

“(2)(A) if itis a demand for production of docu-
mentary material, nol contain any requirement which
would be held to be unreasonable if contained in a sub-
pena duces tecum issued by a court of the United States
in aid of a grand jury investigation; or

“(B) if it is a demand for answers to written inter-
rogatories, not impose an undue or oppressive burden on

the person required to furnish answers.”.
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[Whereupon, at 12:07 p.m., the hearing was recessed, to reconvene
at 10 a.m., on Friday, May 9, 1975.]







ANTITRUST CIVIL PROCESS ACT AMENDMENT

FRIDAY, MAY 9, 1875

HoustE oF REPRESENTATIVES,

SuBcoMMITTEE oN MoNoproLies AND COMMERCIAL Liaw

or THE CCOMMITTEE ON THE JUDICIARY,
Washington, D.C.

The subcommittee met at 10:05 a.m., in room 2141, Rayburn
House Office Building, the Honorable Romano L. Mazzoli presiding.

Present: Representatives Mazzoli, Hughes, Hutchinson, and
McClory.

Also present: Earl C. Dudley, Jr., general counsel; James F. Falco,
counsel ; and Franklin G. Polk, associate counsel.

Mr. Mazzort. The subcommittee will please come to order.

We welcome you, Mr. Rogers, and appreciate your being with us
this morning. You really have your choice as to whether you want
to read verbatim from your statement which you have previously
served on the committee, and which we have read, or if you wish to
summarize the salient points and perhaps make changes as things
have developed since you prepared the statement, whatever is your
pleasure.

Mr. Rocers. Well, Mr. Chairman, I would prefer to extend my
remarks somewhat as against what the statement says.

Mr. Mazzori. Very good.

Mr. Roarrs. Particularly with respect to the latter part of the
statement which I think is the real guts of the problem that is faced
by this committee.

Mr. Mazzor1. Without objection, your statement, of course, will
be made a part of the record in foto.

Mr. Rogers. I understand.

Mr. Mazzorr. And if you wish then to speak to the points that
you have made in your statement, in order that the record be ampli-
fied, and add any other further points, we will be delighted to have
them.

Mr. Rocers. I have prepared some general remarks here, Mr.
Chairman, with the thought in mind of really extending my remarks,
but not necessarily referencing them into any particular part of my
statement.

Mr. Mazzor1. Well, you may proceed on that basis then, SIr.

Mr. Rogers. Well, thank you.

(1)
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[The prepared statement of the chamber of commerce follows:]

SraTEmENT oN H.R. 39 AmexoMmeENT TO ANTiTRUsT Crvin Process Acr BY
Wirtiam F. RoGgers

My name is William F. Rogers. I am Senior Attorney with the Monsanto
Company of St. Louis, Missouri. My company is a member of the Chamber of
Commerce of the United States, and I serve on the Chamber’s Antitrust and
Trade Regulation Committee. Earlier in my eareer I worked for three vears as
a trial attorney in the Antitrust Division of the Department of Justice.

On behalf of the Chamber, I want to say at the beginning that we truly appre-
ciate the SBubcommittee's invitation to offer views on H.R. 39.! We appreciate
especially the courtesies of the Subcommittee staff in working with the Chamber
to arrange for my appearance here today.

Simply put, this bill would amend the Antitrust Civil Process Act of 1962 by
greatly expanding investigation powers of the Justice Department. Principally,
it would give the Department power to subpoena witnesses for interrogation
umliler oath before the filing of a complaint, with but a minimum of judicial over-
sight.

Also stated simply, the Chamber opposes this legislation. While we agree that
the Department of Justice should have effective tools for antitrust enforce-
ment, it is hard to believe that the agency would request the kind of power pro-
posed here in any other context. Certainly, it would provoke outrage in the minds
of civil libertarians. Yet, if the concepts of due proeess and ecivil rights are to have
real meaning, they must be respected in all contexts.

With less passion than this expression of shock, but with equal vigor, we will
address much of our argument to the reasons given by the DOJ in support of its
request for this extreme prosecutorial power. First, however, as an aid to under-
standing of our discussion, we will set out a brief comparison of the existing Act
and the proposals in H.R. 39,

Essentially, the Antitrust Civil Process Act provides that if the Justice Depart-
ment believes that a person under investigation has documents relevant to a civil
antitrust investigation, it may issue a civil investigative demand (CID) ordering
production of the documents for inspection and copying. More specifically, the
principal provisions of the Act and the proposed changes are as follows:

Existing Statute

(1) Limited to demands for docu-
ments for inspection, copying or
reproduction.

Limited to investigations to as-
certain past or present violations.

Limited to demands on “any cor-
poration, association, partner-
ship, or other legal entity not a
natural person'’.

Limited to demands on persons
under investigation.

(5) Permissible use of subpoenaed
documents limited to cases arising
from the investigation.

(6) Contains provision for confiden-
tiality of documents.

Proposed Amendment

Extends to include oral testimony
and responses in writing to written
interrogatories,

Extends to “‘any activities which
may lead to any antitrust vio-
lation."”

Extends to natural persons.

Extend to “any person” who “may
have knowledge of any fact or
facts” relevant to civil antitrust
investigation,

Permissible use extended to any
proceeding in which a Depart-
ment of Justice Attorney appears.

No provision for confidentiality of
hearing or transeript of testimony.

The main argument in support of Title II is a simplistic one, which can be
summarized as follows: The FTC has investigative powers broader than the
Department’s CID authority and hence it would be entirely proper to give the
Department the same powers as the FTC. The Chamber urges that this argument
is faulty in three main respects. First, it is predicated on a wholly improper com-
parison of the full panoply of FTC investigative powers, in relation to the Depart-
ment's CID authority alone. Such comparison ignores the fact that the Depart-
ment has several powerful investigative tools, such as the Grand Jury process

! A similar proposal is pending in the Senate as Title II to S 1284,
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and compulsory discovery under the Federal Rules of Civil Procedure, which the
FTC does not have. When all of the Department’s investigative tocls are com-
pared with all of the FTC's authority, there is reasonable equivalency for prese-
cutorial purposes, and the asserted need for expansion of the Department's
investigative powers disappears.

The “FTC-has-it-so-we-want-it’’ argument is also unsound in a second respect.
It assumes that the needs are the same on the ground that the primary roles of
the two agencies in antitrust enforcement are the same. In fact the two roles are
different. The Department of Justice is a prosecutor, whereas the Federal Trade
Commission was created primarily as an expert agency with a broad quasi-legislative
role. The Commission’s function was to be fulfilled by issuance of broad antitrust
guidelines, economic studies, and investigations to develop facts for legislative
recommendations to Congress, as well as for keeping both business and the
yublic apprised of broad economie trends. Sweeping investigative powers in the
ands of a poliey-maker may be justified. It does not follow. however, that the
same powers should be given to the prosecutors.

The third reason for the Chamber's opposition rests on policy grounds. Ex-
perience shows that the granting of broad investigative powers to a prosecutor
creates the possibilities of abuse, and in the absence of a strong showing of need
for such powers, Congress should withhold them. Moreover, experience also
shows that during periods when the FTC emphasized its prosecutorial role, the
Commission’s vast investigatory powers may have contributed to its undue pre-
occupation with trivial antitrust cases. All of this suggests that the proposed
amendments would be unwise.

1. THE EXISTING INVESTIGATIVE POWERS OF THE DEPARTMENT OF JUBTICE ARE
ENTIRELY ADEQUATE FOR ITS PROSECUTORIAL ROLE

Under existing law, the Department of Justice is armed with the following
investigative tools:
—Pre-complaint CID's to compel disclosure of documents of business en-
tities under antitrust investigation.
—Pre-complaint or pre-indictment grand jury subpoenas to compel disclosure
of documents and oral testimony from any business entities or natural

sersons for all information relevant to possible antitrust violations.

— ust-cnmPluint. compulsory discovery procedures under the Federal Rules
of Civil Procedure, which inelude oral depositions, written interrogatories,
E:roductinn of documents and requests for admissions.

— Bl investigations to collect evidence of possible antitrust violations.

—Use of FTC investigative powers, upon request of the Attorney General.

The above investigative tools of the Department of Justice are effective and
powerful. When all of them are compared with the FTC's investigative power,
the asserted discrepancy between the Department and the Commission disappears
for prosecutorial purposes.

Supporters of ghe proposed amendments often compare the wide range of FTC
investigative powers to the more limited powers of the Department of Justice
under its CID procedure, This comparison is not justified, because it fails to take
into account the other powerful investigative tools available to the Department.
For example, the sweeping investigative powers of the grand jury may be used to
Investigate the mere possibility of any hard-core antitrust violation, such as price-
fixing. sI‘hc power of the grand jury process is virtually unlimited. No showing of
“iprobable cause’ is required. As put by the Supreme Court:

“(The grand jury’s investigative powers are) not to be limited narrowly by
questions of propriety or forecasts of the probable result of the investigation, or
by doubts whether any particular individual will be found properly subject to an
accusation of crime.” 2

Moreover, the grand jury investigation goes far beyond an inquiry into whether
an antitrust offense may have been committed. As conceded by one of the top
officials of the Antitrust Division, the grand jury “also gathers evidence of the
offense and that evidence is available for use by the Government at trial.” ®

Moreover, if an FTC investigation turns up the slightest hint of a hardcore anti-
trust violation subject to criminal sanctions, it is the practice and policy of the

2 Blair v. United States, 250 U.8. 273, 282 (1019).
2 Mahaffie, Criminal Antitrust Investigations, 41 Antitrust Law Journal 521, 523 (1072).
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Commission to refer the matter to the Department of Justice for eriminal pros-
ecution, where the full and unlimited investigative powers of the grand jury are
available,

Turning next to civil antitrust cases prosecuted by the De artment of Justice,
the investigative tools consist of a combination of C D's, FBI investigations, use
of FTC investigative powers, and discovery procedures under the Federal Rules of
Civil Procedure. Despite the Department’s request for the proposed amendments,
there has been no demonstration that this powerful combination of investigative
tools is inadequate, ) :

Authority under the Civil Process Act, allows the Department to issue a CID
for documents of any person under investigation. The demand may be issued
“priar to the institution of a civil or eriminal proceeding”’.t It is true that the
seope of the CID authority is limited in some respects, but all of them are in keep-
ing with the limited purpose of the CID: to determine whether to invoke the
grand jury process in a criminal investigation or the broad discovery rules in a
civil proceeding under the Federal Rules of Civil Procedure. No one seriously
contends that the grand jury process is not adequate in criminal investigations,
or that the Federal ?{nleu are defective in civil litigation.

Accordingly, the only remaining issue is whether the Department of Justice
is unreasonably handicapped under existing procedures in the pre-complaint
stage of a civil antitrust matter. In considering this issue, it is significant that
CID powers are buttressed both by FB1 investigations and by the availability to
the Department of FTC investigative tools. When all of these tools are combined,
the Chamber respectfully suggests that there has been no showing that the CID
process has failed to achieve its intended purpose. i.e., providing sufficient evi-
dence to determine whether or not to file a civil complaint in the Federal courts.

In its enforcement of the antitrust laws, the Department often uses FBI
investigations. As reported by the then Chief of the Antitrust Division’s Trial
Section:

“An investigation may be conducted by FBI . . . interviews and file searches,
and prospective defendants may have no notice of it at all.’" 5

Moreover, the Department has available to it, when needed, the FTC's power
of 1nvestigation. For example, under Section 6(e) of the Federal Trade Commission
Act, the Commission is directed “‘upon the application of the Attorney General
to investigate . . . the business of any corporation alleged to be violating the
antitrust acts . . "% This procedure has been invoked in the past, and affords
th:: Department every tool that could possibly be needed for its prosecutorial
role.

If the Department is already entitled to invoke FTC powers by applieation
to the Commission, the question then is—why not permit the Department to do
it directly? The answer is simple—to minimize the possibility of abuse. When the
Department invokes the FTC's investigative powers, the practice has been for
the FTC to appoint an impartial Hearing Examiner to preside over the investiga-
tive hearings, while permitting the Department of Justice lawyer to conduct the
interrogation. Under H.R. 39, on the other hand, the prosecutor at the Depart-
ment would be subject virtually to no restraints, because no impartial arbiter
would be present.

It has also been argued that inasmuch as some state antitrust laws provide
for pre-complaint suhPIEu.'nns ad testificandum, the Department of Justice should
have the same power. These state laws are, for the most part, in very old statutes

and are notorious for their non-use. In the State of Texas where an active anti-
trust enforcement effort has been made, the statute does not appear to permit
interrogation of witnesses; instead, the State Attorne v General is limited to asking
& court to require only a sworn statement from any person who knows of a
violation.

To sum up, the Deiartment's existing enforcement tools are entirely adequate.

The argument that other enforcement agencies have certain types of investigative
tools not available to the Department of Justice rests largely on the faulty premise
that the Department has only the CID process. Instead, the CID was deﬂberat-ely
mtende:i :t(: se:;e only a hmi:ed and ;;upplement.al function, preparatory to in-
voking er the sweeping investigative power of a grand | or the equall
effective discovery rules under the Federal Rules of glvil I-J!'m-y he
of the Department’s investigative tools are taken into account, the asserted short-
comings in the Department’s powers are non-existent,.

¢ See nect! 12 he

2 llqh.:lge.o:ulfl. ::];g%l‘ Antitrust Civil Process Act of 1062,

¢ Similarly, tion 6(d) ulres the Commission “upon the direction of the President
- -+« to Inveatigate . . . uuyr“n]]lmd violations of the antitrust aets by any corporation.™
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1I. BILL OVERLOOKS FUNCTIONAL DIBTINCTIONS BETWEEN FTC A8 POLICY-MAKING
AGENCY AND JUBTICE DEPARTMENT AS PROSECUTING BODY

The argument that the Department needs broader investigative powers because
the FTC has such powers, overlooks the significant differences in the prosecutorial
unction of the Department as compared to the legislative-policy-maker function
of the FTC. When the Federal Trade Commission Act was being considered by
Congress in 1914, Senator Hollis—a supporter of the legislation—emphasized
that one of the intended benefits would be that the “Department of Justice . . .
will be able to give its main attention to the task of prosecuting suits for antitrust
violations, leaving to the FTC the role of an expert policy-maker.

The Commission was conceived—not as a prosecutor—but as a body of experts
concerned with overall antitrust policy and economic developments. In his State
of the Union Message to Congress on January 20, 1914, President Wilson urged
Congress to create:

“duch a Commission only as an indispensable instrument of information and
publicity, as a clearinghouse for the facts for which both the public mind and
the managers of great business undertakings should be guided, and as an instru-
mentality for doing justice to business where the processes of the courts . . . are
inadequate.” 7

Originally, the Commission was to have no prosecuting function whatsoever.
Later, Congress added the prohibition of ‘“unfair methods of competition"”, so
that the Commission would be able to “‘cast light on the grey areas of antitrust
law (and) . 30 permit it to bring test cases helping to eliminate these grey
areas . . . ."

The Commission’s authority to fill-in the grey areas was to be implemented
only through eivil proceedings resulting in cease and desist orders, because the
purpose was prevention of undesirable trade practices—not punishment. For this
reason, it is generally agreed ‘‘that the Commission should not concern itself
with practices which are illegal per se’’, because the Commission’s expertise in
making an “elaborate inquiry into competing J)ol.icies is unnecessary’’ as to
ger ge violations and because “‘enforcement should be, and usually is, undertaken
y the Department rather than the Commission.” By concentrating its efforts on
antitrust policy-making, the Commission is able to consider ‘“‘significant questions
arising in the grey areas of antitrust where per se rules are inappropriate.” 1?

The legislative history of the FTC Act makes it clear that Congress conferred
broad investigative powers to enable the Commission to carry out its policy-
making function. The debate in Congress revolved around the question as to
whether the Federal Trade Commission should be cast in the role of a rate-
making agency (such as ICC), or a broad antitrust policy-maker. The first ap-
proach contemplated “even the regulation of prices'’, whereas the second approach
recognized ‘‘that a commission is a n adjunct to the preservation of com-
petition and to the practical enforcement of the law.”” The Senate C4:Jml'ni1;t.e:eJ in
reporting out the bill that ultimately became the FTC Act, concluded “‘the
Commission which is proz_)roaed by your committee . . . is founded upon the latter
ﬁnurpoeeandidea.. o he Committee has aimed to provide a body which will

ve sufficient power ancil to the Department of Justice to add materially and
Eractical.ly in enforcement of the Sherman law and . . . to build up a compre-

ensive body of information on . . . the business world.” (Emphasis Supplied)!
Cox}gresa was especially concerned that the Commission have sufficient investi-
gative powers to aid both the courts and the artment of Justice in the formula-
tion of antitrust decrees after the pr ial function had ended. After noting
that “large powers of investigation are given” to the Commission, Congress con-
cluded that such powers would be ed to “‘bring forth both to the Attorney
General and to the court the aid of special expert experience and training in mat-
ters regarding which neither the Department of Justice nor the courts can be
ex to be efficient.” 1
o sum up, the FTC’s broad investigative powers were intended to enable the
Commission to carrﬁ-out its role as a broad antitrust policy-maker. Accordingly,
it does not follow that the Department of Justice in its prosecutorial role needs
the same powers,

7 8. Rept. No. 587, 684 Cong., 2d sess. 7 (June 13, 1914).
* Elman, Administrative Reform, 59 Geo. L.J. 777, 788 (1971).
" Elman, supra, at p. T88.
28 Rept. N
. t. No. 597, supra, at p. 10.
u Ibld.‘pat p. 12, it
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Unfortunately, the FTC has not always adhered to its primary function as an
antitrust policy-maker. The deficiencies of the FTC have been noted in numerous
reports.” The main thrust of all of these reports was the FTC's myopic concentra-
tion on trivial litigation, rather than on its primary role of a broad antitrust
policy-maker.

For example, a substantial portion of the Commission’s budget in 1969 was
devoted to a group which “investigates and eventually closes a myriad of trivial
Robinson-Patman cases.” ¥ In 1968 the Director of one of the Commission’s
major Bureaus, discovered ““while convalescing at home from anillness. . . that 56
cases (should) . . . be closed (for) . . . staleness or lack of importance, and two
“‘were closed at least in part because the files had been lost.” 1 It was estimated
that as much as 709, of the Commission's investigalory time was wasled in fruitless
pursuit of non-existent antitrust violations.!

Several factors contributed to the Commission’s misplaced efforts. It is fair to
suggest, however, that one of the contributing factors was the ease with which
the vast investigative powers of the Commission could be invoked in its prosecu-
torial role.

The proposals in Title IT of S. 1284 pose the same risk for the Department of
Justice. If Congress grants the Department vastly increased investigative powers,
it is a fair assumption that such powers will be used. The experience of the FT'C
suggests that there is a real danger that many on the staff of the Antitrust Division
could become bogged down in investigations of antitrust trivia.

The role of the antitrust policy-maker should be to evaluate alternatives and
to seek the wisest course possible, whatever might be the outer limits of antitrust
law. Judge Friendly, in his provocative study of administrative agencies, criticized
the “administrative tendency to consider that the power may wisely be exercised
whenever ., . . courts would think it might lawfully be (exercised)”’.!” The sweep-
ing investigative powers of the FTC were created for its policy-making role. They
should not be conferred upon the Department of Justice for its prosecutorial role.

Moreover, it would be equally unwise to transfer the FTC's function as an
antitrust poliey-maker to the Department of Justice. Congress needs no reminder
that the executive departments, including the Department of Justice, are subject
to Presidential authority. The Federal Trade Commission, however, is an inde-
pendent regulatory agency. After evaluating a studious proposal to transfer the
policy-making function to executive departments, Judge Friendly concluded:

“Quite simply, I find it hard to think of anything worse. Determination of
‘basic needs of public policy’ within the general command of the statute is what
Congress created the (J,‘ummissinn to do. Either the Commission can perform the
task or it cannot. If it cannot, it should be abolished. . . . What would be in-
tolerable would be . . . the prospect of making ‘day to day’ deeisions in line with
the ‘policy guides’ of White House assistants, whether or not the latter were
characterized by a ‘passion for anonymity’. (There would be) . . . the extrava-
gance of having two groups share a common responsibility (and) we would be
worse off rather than better,” 1

ITl. PROPOBED POWERS IN PROSECUTOR WOULD BE OPEN TO ABUSE

It is ironic that in the wake of the Watergate scandals, Congress would seriously
consider conferring vast new powers on the Attorney General. While the present
Attorney General is a man of great integrity and self-restraint, as well as an anti-
trust. expert, it is worth repeating the truism that ours is a government of laws
and not, of men. Traditionally, our law has imposed eareful limitations on prosecu-
tors, because experience has proved—time and time again—that broad powers
breed abuse. There is no reason to single out the antitrust field for different
treatment.

Power in the Attorney General to order the production of documents before
filing a complaint is unique to the Antitrust Civil Process Act. The country's
chief legal officer has no parallel power in any other kind of civil action, or in the
course of any other kind of civil investigation. Indeed, Congress seems to have
granted this power even in the limited area of antitrust with a great sense of
caution.

1 Bee, e.z.. Report of the ABA Commission to Study the Federal Trade Commission
(Sept. 15, 1969) : the so-called Nader Report In 1969, as well as the Neale Report in 1968
and the Stigler Report of 1969,

" Elman, supra at p. 795,

1 Elman, supra at p. 801.

4 Thid, at p. T98,

17 Friendly, The Federal Administrative Agencles, p. 118 (1962).

1 Friendly, supra, at p. 153.
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When the Civil Process Act was passed in 1962, Congress recognized the po-
tential for abuse of Constitutional rights inherent in the power being conferred,
and it made every effort to incorporate in the Act safeguards that would prevent
the arbitrary exercise of that power. The important safeguards of liberty written
into the Act were listed by Representative McCulloch in the course of the House
debates in pertinent part as follows (108 Congressional Record 3999):

“First, a civil demand must clearly state the nature of the conduct alleged to
constitute the violation and concisely describe | What is] . . . demanded.

“Second, the use of a eivil demand is restricted to situations where a concern
‘is or has been engaged’ in an antitrust violation—not in some activity which may
develop into a violation in the future.

“Third, a civil demand is limited to the receipt of documentary evidence—not
to the taking of oral testimony.

“Fourth, a demand may only be made upon a corporation, association, partner-
hip, or other legal entity. It cannot be used to obtain personal documents of a
natural person.

* * * * * * +

“Seventh, the bill excludes the receipt of any document which would be held
unreasonable under a grand jury subpena duces tecum, or upon any constitutional
or other legal right or privilege.

“Eighth, the Attorney General is prohibited from turning over to any other
department or agency of Government documents received under a civil demand.

* * ¥ * - * *

“And tenth, the bill provides a dual method for a business concern under
investigation to seek judicial review. It may elect to withhold compliance with the
civil demand and object to its issuance when and if the Attorney General decides
to petition a court for an order of compliance. Or, the concern may directly go
into court for a court order modifying or setting aside the demand.”

In addition, the final version of the Act limited recipients of pre-complaint sub-
poenas duces tecum to those “under investigation” in order (to) safeguard the
innocent third-party witness from bureaucratic harassment . . .” (108 Congres-
sional Record 18408).

All of these safeguards would be scrapped partially or wholly if the proposed
amendment becomes law. At the discretion of the Attorney General, individuals,
prespective witnesses as well as investigatees, could be subpoenaed, sworn, and
forced to submit to interrogation by the Attorney General's designate.

The subpoenaed witness could bring his own lawyer, but his lawyer would be
muzzled: by express terms of the proposed amendment he could neither interrupt
nor object. Refusals to answer would be treated as if before a grand jury. Neither
persons under investigation nor their counsel would be entitled to be present at
the interrogation of a third party witness. Attendance at interrogations would be
within the discretion of the Attorney General.

It is to be hoped, of course, that the Attorney General can always be charac-
terized as having integrity, wisdom and self-restraint. But our law and the
principles on which our government is based have never rested on such a hope.
Ours is a government of laws and not of men. Our system of law has developed
careful limitations on prosecutorial power in order to protect the rights vouchsafed
individuals in the Bill of Rights. This careful balance is to be toppled in the
antitrust field by the proposed amendment which would allow tlh(- Attorney
General to “fish,” harass, and intimidate: in effect, to run a star chamber and be
his own grand jury. Indeed, the very origin of the grand jury stemmed from the
need to proteet the public from the abuse of authority by the Crown.

This proposal is made in the wake of recent events demonstrating that the
possibility of abuse does with scme frequency result in the fact of abuse. A congress
in the midst of curbing real abuses on the part of the executive branch should not
at the same time empower a political arm of the executive, the Attorney General,
to substitute new abuses for those now being brought under control. The warning
of Representative MacGregor, speaking in commendation of the constitutional
safeguards in the Antitrust Civil Process Act, should be heeded now; he said
(108 Cong. Rec. 18408):

“1 do not suggest that this Attorney General, or perhaps, any Attorney General
or his assistants would abuse this tremendous grant of authority, but I think we
should concern ourselves with the possibilities of its abuse rather than with the
prospects and probabilities of its proper exercise.”
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IV. CONCLUSION

The broad investigative tools currently available to the Department of Justice
are entirely adequate for effective antitrust enforcement. While the Department’s
CID authority may be more limited than the Commission’s full range of investi-

atory tools, the ]’;epnrtment has available the grand jury process, compulgory
iscovery under the Federal Rules, FBI investigations, and even fccess to the
FTC’s powers. There is no need for conferring more power.

Moreover, it would be unwise to confer upon a pr(mecutin%agenc the broad
investigative powers of a policy-maker agency. The Federal Trade Commission,
unlike the Department of Justice, is an independent agency, and has recently
made significant strides in exposing its internal procedures to public serutiny. The
Attorney General, on the other hand, is a Cabinet officer subject to Prmiér ntial
control, where the qibilitgr of abuse of broad eé)ower is always present.

During periods that the FTC has emphasized its prosecutorial role, the result
was undue preoccupation with trivial antitrust cases, and almost complete failure
to carry out the primary function of poliey-making. A policy-making role for the
Justice Department would, by the same token, dﬁutc its prosecutorial function .

For all these reasons, the Chamber respectfully urges that the “Antitrust
Civil Process Act Amendments” as found in H.R. 33, be rejected.

TESTIMONY OF WILLIAM F. ROGERS, SENIOR ATTORNEY, MON-
SANTO C0., ON BEHALF OF U.S. CHAMBER OF COMMERCE, ACCOM-
PANIED BY FRED BYSET, U.S. CHAMBER OF COMMERCE

Mr. Rogers. Permit me to introduce myself. I am Bill Rogers. I
am from St. Louis. I have been an attorney for quite a number ofIyea.rs,
and I have had experience with the Justice Department, and I have

been in the antitrust field for approximately 23 years almost exclusively.
I think that it is exceedingly fortunate that this forum should be

the one that gives initial consideration to this bill in the House. I

really do. I think that what is being asked here is to grant a ve

awesome power, the power of subpena at the investigative level,
which I think is a very serious matter.

Basically, the highest enforcement agency of this count,rfr, the
Department of Justice, is asking for powers which normally are
vested in the judicial system. ﬁat we have here is a transfer of
authority to a substantial degree from the judiciary to the executive
branch of the Government, and to its criminal enforcement agency
of the law.

Now, I do not want to give you the wro impression at the very
beginning, because I want you to know that I have had about 3 years
of experience with the Antitrust Division, and I really feel that I
was very fortunate to have been there. I know the people of that
particular era to be people of very high integrity, very Bf , and they
were very excellent I;;e ers, in my judgment. It was a resﬁ pleasure to
have been there. And I carry with me a pride in having been there,
and I carry with me a tremendous respect for that organization. I
am not saying that it is perfect, but I have tremendous respect for
the Antitrust Division of the Department of Justice.

But, I want to point out to this committee that they have the duty
and the obliia:;.ion to enforce the criminal aspects of the Sherman
Act. To me, this duty has to be performed in a very careful and effective
manner. But I t.hinli that they have all of the tools, with respect to
criminal enforcement, that they need right now.

_Personally, T think that if this bill is enacted it would, in effect,
give the Department of Justice the power to really act as its own grand
}ury. I think it would be a mistake to give this power, remove it
rom the judiciary where it has always been, particularly because
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I do not think that there has been any great demonstration for a need
for this kind of an authority.

And let me say from experience that the Antitrust Division probably
possesses more tools of cizetfe(:tjon, so to speak, or investigation than
any agency of the Government. First of all, they receive letters of
complaint from businessmen and citizens. They ask counsel for various
companies and individuals to voluntarily give them information. And
in my experience, we have never refused them except, I think, on one
occasion when we did not want to get in the middle of a fight.

We have no reason to hide things. But on the other hand, we are
talking about compulsion.

Another thing they have is the Federal Bureau of Investigation.
When I was with the Department we used the Bureau all of the time,
and it is the best; it is the best investigative agency in the world.

And let me add, let me just observe for a second that the FBI
investigates many, many crimes. It investigates murder in Federal
buildings and premises; 1t investigates kidnappings, white slavery, all
of these types of investigations; but it does not have subpena power.
That is vested in the courts. So I say why do they need it in the
antitrust field, when we have the kind of crime that exists in this
Nation today in these kinds of felonies?

Another means of obtaining information is from the district attor-
neys throughout the country. They are requested by the Attorney
General anﬁ the Assistant Attorney General to send in information re-

lating to any antitrust violations. The State attorneys general, 50 of
those, are asked for and do submit information. And then we have
plaintiffs’ lawyers who love to come to the Department of Justice and

say that you ought to bring this kind of an action, I have an aggrieved
client, and that is the source of a tremendous amount of information.

They have the present CID authority to obtain documents from
Karties under investigation. And I might note that they say that they

ave used that authority in some 1,600 and some odd times, but they
do not make any demonstration that it is ineffective. They have come
in with the Union case, and in the Upjohn situation, and neither one
has any substance to it, in my judgment.

They also have the present grand jury proceedings, and this is an
awesome power. And let me say with respect to grand jury pro-
ceedings, they have the ability to say to somebody unS:;r investigation
or to a witness, that I have the authority to have you appear before
the grand jury, and I want certain information, and now do you want
to present it to the ﬁrand jury or do you want to present it to me?
This happens. This happens in everyday life in antitrust. I am not
saying it 1s an everyday occurrence, but 1t does happen.

They also have something which they do not use in the way of
investigative power, to any extent, and that is the power to use the
investigative arm of the FTC. But, I have not seen anything on the
record as to its use, and from my experience I do not think they use
the power. But yet, they come to Congress and ask Congress to give
them a subpena power for oral testimony and for written answers to
interrogatories. To me, I cannot see justification for this request.

Now, in civil litigation they are just like other parties. Once they
file a complaint they have all of the Federal Rules of Civil Procedure,
and everybody knows the scope of those rules these days—fantastic.
But in that instance they are playing by the same rules as the other
side, and the rules are carefully guarded by the court when needed.
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Let me say something about interrogatories that bothers me. The
Department of Justice wants the ability to ask interrogatories of
indI:viduals, and 1 assume corporations, but they want it certified by
the person that has knowledge. What happens to the question of
immunity? T would say as counsel that I could not tell a person to
certify to the answers to interrogatories in an antitrust investigation
without asserting his or her right against self-incrimination. And I
think we would find that experienced antitrust lawyers would share
that same view. This concerns me.

I think also there is a question of whether or not this bill would
deny a person the right to object to an interrogatory. I understand
that Mr. Kauper in his appearance before some committee, and
whether it be here or in the Senate, had suggested that counsel for
the witness should have a right to object. To whom is the objection
made? What is the basis of the relevancy of the objection? We are
talking about leading questions, we are talking about hearsay, specu-
lation on the part of witnesses, and we are talking about all kinds of
things that come up in the normal participation in depositions. So,
if this law is passed, I think there will be aﬁ kinds of problems.

I might say that I do not think that this bill provides a good basis
to determine the relevancy in any way, which is the normal standard
counsel look to when objecting as to relevancy. I do not see anything
in this bill that permits the right of any company under investigation
to have any position at all. It is only the right of the witness.

Now, let me talk about oral testimony in the context of criminality ,
and also as it relates to civil cases. First of all, it would appear to me
that there is no right of a person under investigation to be represented
at the hearing. It is only the right of the witness. The witness has a
right of counsel as provided by the Constitution, but that counsel is
muzzled, in my judgment, and he basically has no right to object.
What can he do? I assume he has a right to move to quash the subpena
to begin with. I assume that. But when he goes to the hearing he is
told he cannot object, he cannot instruct his witness not to answer,
except for privilege against self-incrimination. That is no right of
counsel.

There is no right of counsel to cross-examine to test veracity.
Certainly upon receiving the transeript the witness has certain rights
to clarify answers. But to prohibit counsel the right to rehabilitate
the witness, to remove ambiguities from his answers, to stop leading
questions is fundamentally very dangerous.

It would appear that the only right that counsel would have is the
right to face contempt, to tell his witness to face contempt, and then
it is to the discretion of the triminal enforcer who is the one that
recommends indictment, to determine whether or not to bring the
contempt action.

Without the judiciary you have basically a star chamber proceeding
if in secret. And if it is going to be held in public you have got confi-
dential problems.

I think the power can be abused. I can just see a witness being
called in to a conference and asked certain questions before he goes
into the specific hearing to determine whether or not that man should
be granted immunity. I can see that. That is terrible. That is awesome
authority if possessed by the person responsible for enforcement of
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the criminal law of the United States. And we are talking about
felonies.

Now, with respect to antitrust criminal actions, the Department
of Justice can proceed either by indictment or by information. They
can proceed by information against a corporation. They would
still have to go before the grand jury with respect to an individual,
but what would it amount to? A copy of the transcript of the investi-
gative hearing? We used to say down at the Department of Justice
that any lawyer appearing before the grand jury who believes that
an indictment should be returned is not worth his salt if he can’t
obtain one. He hasn’t any opposition. Under present grand jury pro-
ceedings there are limited rights of counsel, despite the }ﬂct that
counsel i3 not in the hearing room. And in my experience, witnesses are
permitted to come out of the grand jury to ask advice of counsel in
sticky situations.

And if a witness is being harassed, being required to speculate,
being required to give opinion answers, counsel can go to the court.
But this right is not in the present bill. One doesn’t have that right.
The right of the witness is to face contempt. And I think it would be
terrible for a person or a citizen of the United States to be put in
that kind of a position, particularly with respect to a situation where
he could well be subject to indictment under the antitrust laws facing
3 years.

Those are my principal concerns. I can say that everything 1 say
i1s out of due respect for the Department of Justice. But, the U.S.
attorneys do not have this authority; the FBI does not have this
authority. I do not know where any criminal enforcer has it except
to a limited extent in the State antitrust laws, and I do not know of its
being used to any extent at all. But we are talking about constitutional
rights here; we are talking about a request for awesome authority when
there has been no demonstration for a need, in my judgment.

Those are my remarks. Thank you.

Mr. Mazzour. Thank you very much, Mr. Rogers. I might suggest
to you that other members of the subcommittee indeed were interested
in the exhibit of need, or perhaps a lack of exhibit of need. So I think
that Mr. Kauper was asﬁed yesterday to supply to the committee
some listing or some recital of the areas that lile felt exhibited this
need, and perhaps the 1,600 cases that have been ones wherein the
CID’s were used to show perhaps where they came up a little short
and were thwarted and, therefore, needed some additional power.
So that these concerns you have expressed today very well are the ones
that at least some members of the subcommittee share, as well as I,
and think Mr. Kauper will at some point respond to the committee.

Mr. Rogers, have you had the opportunity to read Mr. Kauper’s
statement of yesterday?
~ Mr. Rogers. Well, sir, I read it last night. I was very late in getting
in.

Mr. Mazzor1. Right.

Mr. RoGERrs. It was about 12. I did notice with interest that he felt
that with respect to interrogatories the counsel should at least have
the right to object.

Mr. MazzoLr. Right. I would like to ask you this morning just a
very few questions about his statement. And I would ask you if you
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could at some future time, when you have had a chance to think it
over and study it, to perhaps serve on the committee some written
thoughts that might have to do with his statement, because as you
know, his statement changes the tenor of the bill, and, in fact, requests
certain amendments to it that would change the total effectiveness.

But, I would like to make mention that yesterday the members of
the committee expressed interest and some concern about the prob-
lems that would be inherent in what you have characterized as a
star chamber approach where certain accused parties would not be
present, and where if they were counseled, via counsel, that counsel
might have certain limitations, or inhibitions, and these I am convinced
will be a large part of the subcommittee’s study and deliberation and
will deal with the proper protection of individual and corporate rights.

Mr. Kauper mentioned, and I will not take these necessarily in
order, but he mentioned the relationship of the Freedom of Informa-
tion Act and the CPA (Civil Process Act), and he said that should
be carefully considered in that we, the Department, would favor
clear and complete exemption from the FOIA for any information
in whatever form obtained through a CID. Would you agree that
that is a prudent step?

Mr. Rogers. I would say that this would be an improvement, but
I would say that it does not go to the fundamental issue.

Mr. Mazzori. What fundamentally would not be attacked by
that?

Mr. Rogers. The power of subpena at the investigative level
without the control of the court; the transfer from the judiciary to
the executive of that authority.

Mr. Mazzounr. Let me ask you, sir, and I am not an expert on the
Federal rules, but if the Federal Rules of Civil Procedure were to be
adopted with regard to the handling of the CID’s, in this act, would
that be a satisfactory resolution of these problems?

Mr. RoGers. You have got to remember, sir, that the Federal
Rules of Civil Procedure apply after the complaint is filed. They do
not apply at the investigative level,

Now, the procedures have been well thought out. It is the subject
of 5 years of study at least by the judiciary, and by the leading
counsel throughout this country. So with respect to rights, after
the filing of the complaint, they have those rights now.

Now, certainly there are certain concepts that are embodied in
the Federal Rules of Civil Procedure which would provide some
type of safeguards in this kind of a situation, and it applies to civil
hitigation. But T do not think you can safeguard with respect to
criminality in its present form by any reference to the Civil Rules of
Procedure.

Mr. Mazzoui. Two comments. One, as I judge Mr. Kauper’s
testimony of yesterday, it was that primarily these needs are exhibited
in Clayton cases, and are they not civil cases rather than criminal?

Mr. Rogers. Well, let me respond.

Mr. Mazzorr. Please.

Mr. Rogers. If you are talking about acquisitions, if you are
talking about section 7 of the Clayton Act, I do not see any great
need. You already have a requirement to report down at the FTC
any acquisition over $10 million in sales. They do not seem to have
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any trouble in obtaining restraining orders. Certainly they might
have difficulty in assembling enough facts in haste, so to speak, but
there is not any demonstrated need that they need it in acquisition
areas.

Certainly in the Union Oil case, in that circumstance they were
not going to make any acquisitions, and that is why the court said
it did not have the power to ask for CID documents. And it was a
very great case, and it is only an illustration of the fact that nobody
went to any unnecessary effort when there was not any possibility
of a violation of law, and also I quoted in my statement the various
safeguards that were built into the CID, and that was one of them.
“Is or was a violation of law,” that is the area of investigation, not
“might lead to some kind of violation.” You must remember that every
contract has a certain degree of restraint of trade. Two people are
competing for a piece of business and one gets it, and to that extent
the other is foreclosed. That is a restraint. It is only a question of the
unreasonableness, so in that context this authority is extremely
broad.

Mr. Mazzour. Mr. Kauper made the statement yesterday on page
2 that we, again the Justice Department, simply cannot depend on
the voluntary cooperation of industry in our investigatory functions.
And he then goes on to recite the fact that you have certain com-
pulsory opportunities under Sherman that you didn’t have under
Clayton. Would you agree with the statement that the Justice Depart-
ment does not receive cooperation? What has been your experience
in industry

Mr. Rocers. Let me take my experience when I was with the
Department, let’s say. If you suspected a violation of law, I never
had any trouble getting facts. You have the FBI. And I can’t under-
stand the statement when the Department of Justice Antitrust
Division has never used the subpena power of the investigative
hearing of the FTC to any great extent. But in those instances,
there is an administrative judge to whom you can appeal and make
your objections. You have an administrative procedure. But here,
what do you have?

Mr. Mazzort. Well, T would also like to make mention at least for
the record here that the Federal Rules of Civil Procedure would
seem to be applicable even in the early stages, and not just after
complaint is issued, but in the early stages of the CID, and the re-
sponse to it. And I would find it no great hurdle, «nd probably no
insuperable difficulty to redraft the bill perhaps, or to be sure that
anyone who might have some criminal or extensive civil liability
is going to be present, able to object, and given proper protection.
I ﬁzink it is important that you bring these up, because that is why
we have these hearings.

Mr. Rogers. Yes, sir.

Mr. Mazzorr. But I think those pose no insuperable hurdles. I
think we are going to probably boil this whole thing down to philos-
ophy. I think that is really going to be our ultimate and fundamental
problem.

Mr. RoGers. If this committee were to say that any information
that is obtained by this process will never be used in any kind of
criminal proceedings, I think you have taken away 90 percent of the
problem.
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Mr. MazzoLr. Would you say that again, because that perhaps may
be important for the members of the subcommittee who will read this.

Mr. Roeers. If this bill were to say that information that was
gained by this compulsion that they are asking for, this authority,
shall never be used in a criminal proceeding, I think you have provided
90 percent of the necessary safeguards.

Mr. McCrory. If the Chairman would yield, the bill does provide
for the taking of the fifth amendment, and the granting of immunity,
as I recall the language of the bill, so information would not be used
if a person claimed that the information might tend to incriminate
him, and he wanted to claim the fifth amendment, and then he could
refuse to testify or be granted immunity.

Mr. Rogers. That is right, as against that individual, sir.

Mr. McCrory. So that would answer your objection, would it not?

Mr. Rogers. No, sir. You must remember that we are talking
about rights of witnesses as distinguished from parties who are under
investigation. With respect to the rights of witnesses, there is use
immunity involved. And it is very interesting as to who would have
the power to grant it.

Mr. Mazzour. Excuse me. I’'m sorry, sir. Counsel indicates that
would it not be the grant of immunity that would come under title 18
under the same procedures as designated by title 18?

Mr. Roaers. Yes; but only that title. What is the procedure?

Mr. Mazzovr. I think this gentleman here wants to say something.

Mr. Byser. I beg your pardon?

Mr. Mazzour. Did you want to address yourself to this question?

Mr. Byser. I did a moment ago, but what T wanted to say has sort
of escaped me.

Oh, yes, it is about the immunity problem. In an antitrust situation
we never know-—well, I should not say we never know—but frequently
we do not know because of the complexity of the transactions involved
whether you actually have a violation, and where immunity is granted
with that kind of uncertainty it would seem to us that any well-
informed counsel would advise his client to plead the fifth amendment
on any question after he gets his name and affiliation. So the immunity
thing just does not work.

Mg;u Mazzovr. Would the gentleman identify himself for the record?

Mr. Byser. I beg your pardon, sir. Forgive me. I am Fred Byset,
and T am staff executive for the Chamber’s Antitrust Committee.

Mr. Mazzorr. Thank you, sir. I should have asked for that myself.

Mr. Rocers. I might observe, sir, that this is the first time that I
have ever testified before Congress. Mr. Byset is trying to kind of hold
my hand and give me proper guidance.

Mr. Mazzowr. I think you have done a very commendable job.

Mr. RoGers. May I extend the remarks on immunity?

Mr. Mazzovr. Please.

Mr. Rogers. This question of immunity as it now stands in anti-
trust is a subject of discretion with the court. I am not sure, I am not
sure under the title that was referred to as to whether or not the De-
partment of Justice is an agency which would have the power to grant
the immunity on its own. I really do not know.

But I would say as counsel I would not permit an individual to go
beyond his name, rank, and serial number without fully understanding
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his rights against self-incrimination, even in responding to interroga-
tories because we are talking about felonies here.

Mr. Mazzov1. Thank you. I have used more than my time.

The gentleman from Michigan.

Mr. Hurcminson. Thank you, Mr. Chairman.

I think you spoke briefly to this question, Mr. Rogers, and what I
would like to invite you to do is to develop it a little further if you
care to. The definition of antitrust investigation under this billl 1s a
much broader definition than the present law in that it would cover any
activities which may lead to any antitrust investigation, and any
antitrust violation. T'o me that is just the language of a witch hunt.

Mr. Rocgers. To me it is two things, sir. First of all, it is a fishing
license.

Mr. HurcHinson. A fishing license. All right. Same thing.

Mr. Rocers. Yes, sir, and you can fish in anybody’s water. It is
unlimited. It may lead to, like the example I gave before about the
contract between two people, just a normal contract, frequently the
question is, is it a reasonable contract, and this is a question of
judgment. It is a question of legal precedent. But it is also a basis of
fishing into every contract to determine whether or not it is reasonable.
That 1s just one little illustration. )

You will note that Representative McCulloch in the passage of the
original CID was very mindful of the very thing you say, and that is
why the words ““is or has been a violation of law” is in that authority
to {iegin with. Now, that is the authority to use the CID as it pres-
ently exists as distinet from “may lead to”.

Now, the second aspect is that when you get into oral testimony,
and want to protect the witnesses, first of all counsel does not have a
right to go to court. But let us assume you were given a right. What
is the stage upon which you argue? In the normal situation a com-
plaint defines the issues. Then you can determine what is reasonable
and unreasonable as to the extension of your answers, how far you go,
how far you go from subject matter point of view and from a time
point of view.

So, there is no basis, and Mr. Kauper said he felt that counsel
should have a right to object, object on that standard that you just
talked about and quoted. What is the basis of your objection? Nor-
mally you have some reasonable grounds, reasonable 1dentification
of the area of relevancy so that you can properly bring out the truth,
and also properly guard against such things as leading questions, and
hearsay objections. I hope that responded to your question.

Mr. Hurcuinson. Well, I thank you very much for it.

You point out that this civil investigative demand is another word
for a subpena, and you are concerned about vesting the subpena
power in the executive branch rather than in the judicial branch of the
Government. And still we have under the present statute, well, since
the Antitrust Civil Process Act was passed, we have had this power
vested in the Department of Justice with regard to documents.

Mr. RoGers. Yes, sir.

Mr. HurcuinsoN. Now again, against only corporations as I
understand it?

Mr. Rogers. Yes, sir.
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Mr. Hurcminson. Do you feel that that power has been abused by
the Department? Do you think that the rights of the people have been
compromised by its use in the 1,500 cases that they have used it?

r. Rogers. I really do not think so, in my judgment. I think
there has been abuse of subpena power of the courts, but I cannot
Eoint in my experience to an abuse of the CID power. Normally,

ecause I work in this field, if I receive a CID, in my relationship,
W professional relationship, we do not have a great deal of difficulty.

e talk to the attorney and say this is difficult to answer, and what
do you really need, how about modifying it and so on, and I have
not seen any abuse. The closest thing to an abuse is that in one of
the very cases which they identify, that is the Upjokn case where
counsel tried to obtain documents which were subject to restrictions
and subject to the safeguards that are built into the present CID.
But the problem is broader than that, because basica ly what this

ill does 1s remove all of the safeguards that were put into the CID
as it presently is law.

Mr. Hurcrinson. In other words, if the present CID law was
unchanged except to permit the solicitation of information from
individuals as well as corporations, and went no further, you would
feel, based upon your experience already under the law, that it
probably would not be abused. But you are alarmed by other things
in this bill which would remove all safeguards, is that right?

Mr. Rogers. Sir, let me—

r. Hurcminson. I did not want to put words in your mouth.

Mr. Rogers. I was responding to the question with respect to the
present CID’s as it relates to corporations, because that is the only
person to whom it relates now.

Mr. Hurcrinson. Yes.

Mr. Rogers. If you extend that right to seek information from
individuals, you raise & whole host of problems under immunity,
3 host of pm{;lema. The corporation has no immunity, the individual

oes.

Mr. Hurcrinson. Well, of course, immunity has to do with
criminal offenses.

Mr. RoGers. Yes, sir.

Mr. Hurcrinson. But immunity does not enter into the picture
so far as civil litigation is concerned.

Mr. Rogers. Sir, let me explain. In antitrust, section 1 of the
Sherman Act is both criminal and civil. The Department of Justice
has an obligation and a duty to enforce it in both directions in appro-
priate cases, so frequently they file a civil case as a companion case
to a criminal case. Sometimes they only go the civil route. But very
seldom do they ever file only a criminal case.

Mr. Hurcainson. But they can use their civil investigative
demand for the purposes of criminal investigation, can they, at the
present time?

Mr. Roeers. To a limited degree they have authority to do that,
and then use the documents before the grand jury. But you still have
the grand jury proceeding.

r. Hurcrinson. Yes, in criminal proceedings.

Mr. Roaers. That’s right.

Mr. HurcHinson. Yes. And under this bill they would be permitted
to use the civil investigative demand for criminal proceeding purposes,
but against individuals as well as corporations.
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Mr. Roaers. Yes, sir.

Mr. Hurcrainson. 1 thank you, sir. Thank you, Mr. Chairman.

Mr. Mazzouri. Thank you. '

The gentleman from Illinois.

Mr. McCrory. Thank you, Mr. Chairman.

I have grave doubts about this legislation as far as its scope is
concerned.

On the other hand, I sense a need for something further. Now, I
judge from your testimony and from your statement that you feel
there may be an area where some additional tool may be appropriate?

Mr. Rogers. No, sir.

Mr. McCrory. You don’t?

Mr. RoGgers. I am very sorry, sir.

Mr. McCrory. But you stated a few minutes ago if the criminal
aspects were eliminated, the bill would be all right? At least that is the
way I interpreted it.

Mr. Rogers. What I said, or what I intended to say, sir, was if the
criminal aspects of this whole bill were to be removed so that any
information that is obtained would never be used in a criminal pro-
ceeding, I think that you would remove a host of the problems. That
was not intended to mean that I felt that they needed additional
investigative authority, because I do not think they have made out a
case.

Mr. McCrory. We had a rather extensive investigation a few years
ago, you may recall, with regard to the subject of conglomerates, and
we selected about half a dozen of these large conglomerates. And the
investigation was very revealing as far as I was concerned in that we
uncovered either outright illegality or improprieties which were so
close to illegality that it was, well, for one who is a staunch supporter of
the private enterprise system, kind of an embarrassment to see that
these kinds of actions were countenanced by some of our corporate
leaders.

Mr. Rogers. Could 1 comment on that, sir.

Mr. McCrory. Yes. I was going to ask a question, but go ahead.

Mr. Rogers. Let me say in my experience, I am with a company
now, and I think the people that have the greatest influence on
compliance with laws is the corporate and outside counsel advising
the corporation. I think the concept of the corporation as a wrong-
doer is exaggerated. I am not saying corporations are perfect. There
are transgressions, everybody knows it, and that is why you have
lawsuits, too. But I think one of the biggest things with regard to
antitrust compliance is the integrity of the attorneys and the accept-
ance of the advice of the attorney properly given.

In my experience, corporations have compliance policies, and they
certainly are strong. I know in the case of our company we have a
very strong compliance program. That does not mean we are perfect.
We cannot be.

But the second thing is the deterrent with respect to antitrust
violations. I think the fact that a criminal antitrust violation is now
a felony is very significant.

I think that another great deterrent is the threat of the treble
damage action. Today, the threat of that kind of litigation is more
gﬂe?ftive as an enforcement vehicle than the Department of Justice
1tsell.
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Then, too, the Antitrust Division of the Department of Justice has
its separate identity for budget urposes. _

Mr. McCrory. Well, 1 m_v.»:elFfﬂel a great apprehension right now
that the corporations, especially the big corporations, are being the
fall guys and the scapegoats for a kind of popular attack in which
we try to find an excuse for all of our ills through the way they operate.
One of the reasons I am interested in this legislation and the question
that we get around to is the I'TT conglomerate. Now, we got into it,
and it was a very, very awkward situation, it seemed to me, with
respect to the absorption of the Hartford Fire Insurance Co. as [
recall it. Now, it would seem to me that some authority such as this
legislation might avoid this terrible dilemma which the COmpany was
in, which the Government was in, and which I think you know pro-
vided a source of embarrassment as far as the whole private enterprise
community is concerned,

And I would just like to find some way in which we can caution
overambitious or overzealous persons or those that might want to
deviate from a correct application of the law to avoid the pitfall that
they get into. Do you think that there is any sense to what I am
saying?

Mr. RogEers. Yes, sir, there is.

Now, I do not think it is through investigative authority. Let us
just take the situation of a private plaintiff who sues an alleged
antitrust violator. He does not, have any investigative authority. He
is a lawyer, he has a client, his client tells him certain facts, and on the
basis of that he files his lawsuit if he thinks he has one. And then he
has very broad discovery powers under the existing Federal Rules of
Civil Procedure.

Now, this does not answer your question com oletely. 1 think anti-
trust compliance is a major program in any sophisticated and smart
company today. Corporations have profit motives, they desire to make
profits, and that is the reason for their existence. But at the same
time, most corporations like to be law-abiding corporate citizens,

Mr. McCrory. In a part of your statement you mention the FTC
in its expanded investigative role is engaging in investigations of

trivial antitrust cases. Now, are You suggesting that there are some
big violations that they are overlooking while they are fooling around
with unimportant ones? Do you know of any?

Mr. Roaers. 1 believe that the background for that statement,
Your Honor, or sir, is from source material as distinguished from
personal experience.

Mr. McCrory. You mean that You are suggesting that there do not
appear to be any major violations of the antitrust laws, and so they
are going into these things——

r. Roaers. No, sir, no, sir. I think the remarks go back to one of
the commissioners who said that he felt that they were engaging
about 70 percent of their time in trivia. That was inside of the Com-
mission,

Mr. McCrory. Well, this is the third reason for the Chamber’s
opposition to this legislation. What do you mean by including that
in your statement?

r. Byser. May I explain that, please? The source of that was

former Commissioner Elman, written in the Georgetown Law Review
after he had left the Commission.
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The point we are making is that there is a very good chance that
the Commission became involved in trivia. At one time I worked there,
and I think I can testify that they have been involved in trivia in the
past, and that there is a very good chance that their attention to
minor matters was because they do have these broad investigative
powers. They are not compelled or forced to use their imagination,
and we are very fearful that if the Justice Department is given
similar powers it, too, might well become embroiled in matters of trivia.
And I think there is also a distinction that we make there that these

owers in the FTC, while they might be appropriate there because
"T'C was conceived as a policymaking body to look into, explore, and
explain broad economic questions, the same would not be true of a
rosecutorial body. While the FTC allowed itself to become involved
i frivia prosecutions to the neglect possibly of its policymaking
function, we feel that the Justice Department, which 1s principaliy
and primarily a prosecuting body, might find itself involved in policy
questions.

Mr. McCrory. You are not suggesting the FTC was ignoring
major violations?

Mr. Byser. The FTC was operated much like a law firm in the days
that Mr. Elman was talking about. They sat there waiting until
clients came along to bring the case. The lawyers on the staff who got
these complaints knew that the only way that they could make any
progress in the Commission was to find a good case. So each time they
would get a complaint they would field it out for the broad investiga-
tion, and that sort of tied up most of the time.

Mr. McCrory. Well, thank you very much. I yield back.

Mr. Mazzovri. Thank you.

The gentleman from New Jersey, Mr. Hughes, is recognized

Mr. Huaues. Thank you, Mr. Chairman. I want to apologize for
being late, and I would just like to ask a couple of questions.

One of the things I inquired of counsel was whether we got into the
whole area of whether you feel that first of all in our efforts to try to
expand the civil process we are getting into legitimate areas of con-
cern? Do you think -

Mr. RoGers. Yes sir, I am expressly concerned, as I said when you
were not here, sir, that basically in my judgment you are transferring
the power from the judiciary to the executive, the power of subpena.

Mr. Hucues. As I understand the major thrust of what these
amendments attempt to do, it is to try to use a little preventive
medicine where mergers take place, that there be the necessary in-
vestigation to make certain that proposed or contemplated mergers
will not violate our antitrust laws. I understand that to be the thrust
of the present amendments.

Mr. RoGers. No, sir.

Mr. Huengs. Is that your understanding?

Mr. RoGers. That is not the danger of it.

Mr. Hucaes. Is that your understanding of the thrust of what
these amendments do?

Mr. Rogers. I think it is much broader than that. I think it is
much broader than that. I think it has its basic relationship to section 1
of the Sherman Act.
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Now, with respect to acquisitions, let me point out in mergers we
presently have laws that require any acquisition by any major com-
pany to be reported 60 days in advance, basically.

Mr. Hucues. Well

Mr. RoGers. And I do not see any demonstrated need or where the
Government has demonstrated that they have been handicapped in
any way with respect to getting information to go to court. Now,
certainly, there is a rush, when one is talking about restraining orders,
or temporary injunctions. But here we are talking about criminal
investigations.

Mr. HugHes. Is not the question really whether the 60 days is an
adequate time for Justice or any other agency really to investigate
the impact of a proposed or contemplated merger? We are dealing in
highly technical areas requiring a great deal of study, and as I can see
the thrust of the legislation it is to try to act in prevention, because
divestiture, obviously, is not the answer. We have found that to be
the case, and unfortunately there have been mergers that came about
where the Justice Department, perhaps, should have been involved
before the merger took place. It is disruptive too for the businesses
involved. It is disruptive to the economy, and it has proven an
unsatisfactory approach in the long run. Would you agree with that?

Mr. Rocers. No, sir.

Mr. Huanes. You do not think that the present cumbersome pro-
cedure of waiting until it takes place, and that apparently has been
the procedure——

Mr. Rogers. Well, let me tell you in my experience—and I can only
speak from my experience, and my observations of the law—I think
tEut- 60 days is plenty of time in which to determine whether you
should go to court. You have to remember in substance what we are
talking about is the question of whether or not an acquisition violates
section 7 of the Clayton Act, and also the companion section 1 of the
Sherman Act.

Now, this bill is not limited to section 7. This bill is across the
board. If there were a limitation to section 7, then maybe you would
have a different situation.

Mr. Huenes. You do concede, perhaps, if we were talking strictly
about mergers——

Mr. RoGers. Speaking in terms of mergers, I heard Mr. Kauper say
that their activity in the Department of Justice in merger areas has
diminished because the number of mergers of any substance has
diminished in the American economy.

Mr. Huaues. Well, is it not a fact, however, that these negotiations
that take place over a long period of time involve a lot of detail, a lot
of study on the part of the industries involved, so that 60 days is not
a lot of time for Justice or anyone really to try to understand the full
consequences or impact? These investigative studies that would be
protective of the overall antitrust policy, and determine whether a
merger does violate public policy, would you not say, it would be
impossible to complete in 60 days?

R-lr. Rocers. What you are talking about here is investigative au-
thority with a right to come in and try to preclude the acquisition or
merger from going forward as distinet from the litigation of whether
or not it does violate the law. With respect to whether an acquisition
violates the law, once a case is filed, he has tremendous discovery
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rights, just like any other party, and when I say “he,” I am talking
about the Attorney General and the Antitrust Division.

Mr. Hugues. But that is after the fact. Would it not be a much
better procedure to make these studies so that industry knows exactly
Justice’s point of view before the fact, not after the fact? 1t seems to me
that the present approach just creates a storm of additional litigation,
a great deal of uncertainty. I would think industry would welcome
Justice’s effort to try to make a determination before the fact, not after
the fact.

Let me just take you to the next step, if I may.

Mr. Rogers. Yes.

Mr. Huches. I am satisfied that you have legitimate concerns and
I have the same concerns that you have. I want to make certain that
we are not going to unduly burden industry and set down a mishmash
of additional rules and perhaps violate basic rights. We are all, I think,
concerned about that. But we have a serious problem, and I think the
present approach of most responsible people in industry and Govern-
ment, recognizes that we have got to start directing ourselves a little
more before the fact and perhaps less after the fact so that everybody
knows what the ground rules are.

I have read your statement very carefully, even though I did not
hear you give tﬁe statement. Do you not l'eef that for Justice to really

do its job under the antitrust laws in this whole area of mergers, and
acquisitions, that they have got to have additional tools to do it right,
such as those we are talking about? The present law permits the acqui-
sition of documents and would these amendments just extend that into
the area of interrogatories and depositions? And do yon not feel that
these extensions are legitimate tools that Justice ought to have to make

the kind of determination that it is responsible to make under the
antitrust laws?

Mr. Roaers. Well, when you say under the antitrust laws, it is
different than under an acquisition,

Let me respond to the acquisition problem first. First of all, I point
out to you t{mt the Department of Justice has the right to use the
investigative tools of the FTC in any particular acquisition problem.
They choose not to do it. Why? I don’t know. But they come and say
tl;hey need additional tools when they have not used the ones that they

ave.

Now, with respect to the amount of time, 60 days has evidently been
determined by this Congress as being a reasonable period of time. Do
we want the Department of Justice to basically be a regulatory agency
which will say yes or no to any given acquisition? That power is now
vested in the courts.

So the question is the reasonableness of the time period, and this is
over and above normal litigation. The mnormal plaintifi’s lawyer
determines on his own, without any type of CID authority, the fact
that he needs to bring his lawsuit, and F might say that they are very
successful.

Now, when you take a need, let’s say, that you think might exist
with respect to acquisitions and transform it over into the criminal
area where the real danger lies here, there is a real danger, and that is of
the greatest concern that I have personally.

Mr. Hucnes. Well, let me ask you this: You have indicated that
Congress has determined a policy in laying down the 60-day provision
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but the Congress is obviously reexamining that policy decision by the
amendments before it?

Mr. RoGers. Yes, sir.

Mr. Hucues. And, one of the decisions that this committee is going
to have to make in reexamining its policy, relates to what Justice has
told us; namely, that in order for us to discharge our responsibility
under the law, then we have to have additional tools. What do you say
to the Justice Department when they say: “Well, we really cannot
discharge our responsibilities; it is a very complex area; we have not
been able to discharge our responsibilities because we do not have the
present tools to do so even though we do have the authority to secure
documents; we have no authority under present law where documents
either do not exist because of oral conversations, which happens often,
or because the documents have been either accidentally or intentionally
destroyed.” What do you say to this argument on the part of Justice?

Mr. Roaers. Let me say this, sir. I was with the Department of
Justice, and during the time I was there I did not feel any great need
for additional investigative tools.

Mr Huenes. How many years ago has that been, sir?

Mr. Rogers. That was from 1952 to about 1956.

Mr. Huenes. Well, there have been a lot of changes in the last 25
years.

Mr. Roaers. Yes, sir, there have.

Now, let me also say that I do not think that the Department of
Justice has made out a case of need. I do not see anything in their
papers. They come in and say: “We would like to have additional
tools,” but we are talking about investigative tools, and we are talkin
about the civil rights of people, the rights of counsel, to search tms
seizure, due process of law, and all of these questions are in here. T am
no constitutional expert, but I am saying that there is tremendous
danger in what they are requesting.

r. Huanes. Do you not think——

Mr. RoGcers. And I do not think they have made out a case.

Mr. Hueues. Do you not think the present rules adequately protect
against harassment, and undue and burdensome requests, that is, the
protections that are guaranteed both by our rules and by the Con-
stitutional mandate? I think first of all, you have to answer the

uestion of whether or not it is a legitimate concern of Justice, and I
;Ljnk we have to agree that Justice does have a legitimate concern in
acquisitions, particularly in these days when we are concerned,
America is concerned about the concentration of economic power in
the hands of a few corporations. There is an increasing concern on the
part of Americans. So then the second question is well, if Justice is
called upon in these difficult days, concededly different days, should
not they be equipped with the tools to do so, and what should those
tools be? And the tools we are talking about are the tools that we give
to anybody in the civil area in trying to ferret out information.

I would think that industry would welcome the type of prede-
termination that we are talking about here, and that is what Justice
will be doing. I would think that it is only fair to ask of industry where
they have indicated that they are going to merge, or where there is
going to be an acquisition tﬂ'at concerns Justice, that they submit
themselves to the kind of questioning that these tools would propose.
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I do not see how it is going to be any more unfair in this situation than
it is in any civil court in making this information available.

Mr. Rocers. Well, let me say you were not here when I talked
before. I do not think that the Department of Justice has pointed to
any given acquisition and said now, if we had this tool this acquisition
would not have occurred.

Mr. Huenes. But, they are going to do that. They are going to
submit to us specifics where they have been hamstrung because there
were no documents. They are going to cite specific instances which
they have which furnishes us with those instances where they did not
have the tools to do the job.

Mr. Rocers. Well, I would think that they have more tools than
any litigating unit of the government. They are an enforcer of the law,
they are not a regulatory agency. You are talking about the executive
branch of the government, and its criminal and civil enforcement of
the antitrust laws. And I do not think they have demonstrated a need.
And I recited, and it is in the record, 10 or 15 ways that they get
information.

And let me give you an example. The FBI. As I understand, they
do not like to use the FBI very much. Well, my God, it is the best
investigator that the world has ever known. And we used to use it all
of the time. And they are good. There is one example.

And here they want the subpena power. FBI does not have the
subpena power. We are talking about giving them authority in
antitrust which they do not have when they investigate murder
cases, when they investigate kidnapping cases, when they investigate
bank robberies and high felonies, and we are talking about con-
stitutionality and the rights of people.

Mr. Hucaes. What do you mean they do not have the authority?
They have the grand jury authority.

M);. RocEers. Yes; but they do not have the independent authority
to subpena anybody. The FBI does not have that authority. That
authority is under the court. The Department of Justice goes to the
judiciary and asks for the authority to issue subpenas.

Mr. Hucaes. Well, actually Justice is acting just as an arm of the
judiciary and even in those instances where a subpena has been issued
and there has been a refusal, it is up to the Federal court first of all to
mandate compliance with the subpena, or the production of docu-
ments, is that not so?

Let me ask you a more basic question. Under present laws and
present procedures, is it not really true that one-tenth of 1 percent
of the manufacturing corporations of this country have two-thirds
of all of the U.S. industrial sales, and does not this fact, this aggregate
concentration in the marketplace, does this not argue really for the
tools we are now talking about?

Mr. RoGers. I am not an expert on this, sir. Let me merely say
that with respect to the observation you make, I do not know how
you count the numbers, but as I understand this, the trend is in the
other direction. And who is going to count the assets? Look at what a
barrel of oil is worth in the ground today as distinct from what it was
worth 2 years ago. There is a changin economic cycle, as I understand
it, and studies indicate that there is ?ess and less concentration.

56-800 O-75-17
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So, 1 cannot argue the proposition. I am not an economist and I
have not specifically studied this subject. But I seriously question
whether or not one can start out with that as a fundamental principle.

Mr. HuGngs. I cannot understand why industry would not welcome
the kind of predetermination we are talking about. I would think
from the standpoint of acquisitions, if I were in the position of a
business that was considering the acquisition of another as part of
its organization, I would be very happy to have Justice pass upon the
merger and give me the kind of clean bill before the merger took
place. Then, we would not be concerned and worried, and spend a
great deal of money, time, and talent after the fact in trying to justify
the merger only to have the court order divestiture, which could
have all been avoided. It just seems to me that your argument runs
counter to the best interests of industry.

Mr. Rogers. Can we both answer this question?

Mr. HueHEs. Sure.

Mr. Rogers, From my point of view, I have something to say and
my counsel can add to it. I think that the corporations certainly want
to know in advance as to whether or not a particular acquisition is
illegal, but frequently it is a contest in the court. That is, a difference
of opinion, and that 1s why we have lawsuits.

And secondarily, I do not think that it is a good idea to put some-
body in a position where they are in effect a regulator of acquisitions.
I think they should have reasonable access, and they have it, and they
point out to you that you should ask the Department of Justice if they
ever use the investigative hearings of the FT'C with respect to acquisi-
tions.

Mr. Mazzovr1. The gentleman’s time has expired.

Mr. Hueues. Thank you very much, Mr. Chairman.

Mr. Mazzor1. Thank you very much. I would like to ask just a
couple of housekeeping questions here. In your statement today, Mr.
Rogers, are you speaking on behalf of the entire chamber, on behalf of
your own antitrust section, or on behalf of yourself personally? Which is
1t?

Mr. RoGers. As I understand it, I am not a person that has come to
testify—this is the first time—perhaps my counsel can answer.

My. Byser. Let me say that yes, he is speaking for the chamber.

Mr. Mazzovrr. Thank you. OK,

I believe that your testimony today has answered the question, but
Mr. Kauper yesterday mentioned that he believed that H.R. 39,
which is the bill before us, should be enacted in order to clarify Justice’s
authority to seek information on these incipient violations, and that is
the mergers. So I would judge that you believe that there is no further
need for tools in the area of either present notification or in the area of
trying to determine whether or not there is a violation about to occur?

Mr. Rocers. That is exactly right for two reasons. He has not dem-
onstrated that need, and he has not used the tools that he has in the
acquisition area.

Mr. Mazzour. OK. Let me ask one other question that he made
mention of. He would like to extend section 3(a) which would be
amended by this bill, H.R. 39, to add to the language “or may have
knowledge of any fact or facts.” Those would be the people who
would have to answer a CID, and Mr. Kauper went further and said
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he has concluded, however, that the limitation to ‘“fact or facts’’ may
prove unworkable and he would suggest, Mr. Kauper, that there be
substituted the language “or may have any information.” Would you
agree or disagree that that would be a proper change?

Mr. Rogers. I do not feel that I have examined it with that suffi-
ciently critical an analysis, but T would observe to you that as an
attorney, that if I represented any individual who was required to
give that kind of an answer in an interrogatory I would insist upon
ﬁght:f as against self-incrimination, and that would be a difficult

roblem.

i Mr. Mazzovrr. Counsel indicated to me that Mr. Kauper yesterday
said that it is not typical that once a person were to object to providing
information under the CID procedures that instantly they go into
court to seek contempt orders, but in fact, they call back to the Anti-
trust Division for instructions. So it is not an automatic thing. But,
of course, it is at least within their power, but it is not necessarly the
very next step that occurs, which means that there is a certain mput
at a higher level on the policy of particulars in addition to that.

Mr. Roeers. My experience under CID is when you receive one,
frequently the questions that are asked are very, very broad. We are
not talking about single little answers. We are talking about broad
descriptions of documents which may be very voluminous. Personally,
the way we handle these kinds of requests 1s to talk to the Antitrust
Division attorney. 1 respect his integrity, and I tell him what the
problems are, and ask: “What do you really need, and can’t we modify
this language so as to give you what you want, and at the same time
not impose an undue burden on my client?”’” That is the first way.

The second way is to just go to court, which you have a right to do
under the CID for documents right now.

The third way is simply to wait until they find you in contempt, or
move to find you in contempt. And in my judgment, I do not think
that many people wait for that third avenue.

But, in practice what really counts is the question of how responsive
are counsel. Do you know them, do they know you, are they tryin
l;nl trick you, so to speak, and it is a question of integrity, trust, ans
ethics.

Mr. Mazzor:. Well, I thank you.

Does the gentleman from Michigan have any further questions?

Mr. Hurcainson. No.

Mr. Mazzorr. Counsel would have some questions. Or excuse me,
Mr. Hughes has a further question.

Mr. Hucues. Now, getting back to the question of divestiture, one
of the arguments that always seems to be used in divestiture proceed-
ings is: Justice had not put them on notice that the merger would
potentially violate the antitrust laws; there now has been a change in
circumstances; and that to divest would disrupt the marketplace and
disrupt the organizations involved. Is not that the argument that
always seems to be used in divestiture proceedings? And is that not
what we are trying to avoid by these amendments, and are they not
directed to just that argument?

Mr. RoGers. As I see it, this request for investigative authority is
not limited to acquisition. That is the first point.




96

The second thing is that I think that this question of divestiture is a
very complicated one. .

Mr. HuGues. How about if we limited it?

Mr. Rogegs. I have never had too much experience, all right? Be-
cause we look at acquisitions very carefully insofar as my experience is
concerned, very cautiously, and we do not try to get into a situation
where you have got that problem. So I cannot speak, but I know from
having read case law that the difficulties that you have in these divesti-
ture-type problems, it is true, but the courts are equipped to do this,
Certainly 1t is complicated, and antitrust cases are complicated.

Mr. Huenes. Would the Chamber feel differently if these amend-
ments were restricted just to acquisitions and mergers? Would you
feel differently?

Mr. Byser. Well, I would have to answer yes to that, of course.
That does not mean that we would support it. That means that maybe
our resistance would be less vigorous.

Mr. HuGnes. I am just trying to find out what the lowest common
denominator is.

Mr. Byser. I would have to say we certainly would feel different,
and I wanted to clarify something else here. I think it was suggested, or
maybe it came out in casual discussion a moment ago, that the present
merger notice used by the FTC might have a statutory base, and if
that was said or suggested, it is an FTC rule. I do nof know of any
specific statute authorizing it. I am not saying that it is not authorized
by general FTC authority.

But, getting back to whether we would have a different view, cer-
tainly we would. It would be less encompassing than it now is. Bu t, we
are talking now about a simple, pre-merger notice as we experience at
FTC, and then if so, the problem there is that we would get the Justice
Department into the regulating business much like ICC and the other
independent regulatory agencies are. It would in effect become some-
thing of a licensing agency. You would have to then apply, in effect, to
the Department of Justice for permission to merge, or to acquire
substantial assets, And if the Justice Department would say no, then
without a full bloomed and blossomed investigation of the possible
competitive or anticompetitive effect, the merger might well die.

Mr. Hugues. Well, don’t you think that is really healthy? Do you
think the Justice Department should sit back and wait for these events
to occur and then say, “Ahah, you have violated the antitrust laws”?
Or do you think that Justice ought to be doing as they are trying to do,
trying to give some direction in this very complicated area, trying to
get the tools to do so and to try to give industry the kind of direction
1t seems to me they have been asking for? Is that not really the issue?

Mr. Byser. Well, the problem with stopping a merger before you
have investigated all of the facts is that you might well stop a desirable
merger. There are always two sides to a merger transaction, you know.
There is not just an acquirer; there is also the acquired. And many
people seek purchasers of their firms, and possibly a successful man
may find that there is nobody left in the family to carry on the busi-
ness, that his sons have opted for professions of law, or medicine, or
something like that. And sometimes they might go into business on the

very hope that they will have built something of substantial value
that they might later sell.
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Now, all of these things do not come out, except th_rougl thorough
investigation. And with advanced power in the Justice Department
just to stop a merger, many desirable transactions just would not
take place.

Mr. Hucues. I do not know that we are talking about stopping a
merger. | think we are talking about trying to get input before the
fact so that Justice can make a value judgment on whether the merger
is in the public interest. y

Let me just ask you another question. Are you familiar and I am
sure you are, with the business review procedure?

Mr. ByseT. Yes, sir.

Mr. Huguaes. Would you agree that is then a colossal failure?

Mr. Bysgr. Let Bill respond to this.

Mr. RogErs. Let me.

Mr. Hucues. And why would you say in your judgment it has been
a failure?

Mr. Rocers. Let me give you the remarks of a very distinguished
attorney in New York.

Mr. fiucuns. Are you going to direct yourself to that question?

Mr. Rogers. Yes.

Mr. Hugnes. OK.

Mr. Rogers. He said oh, there are certain instances when I guess a
company is forced to that business review procedure, but it 1s very
rare. There are in this country many antitrust attorneys that have
very precise, and great antitrust judgment. If you have a white area
kind of thing you do not need to go, nobody needs to go, and don’t
waste your time. If you have got a black area, you should not go, and
you should not go forward wit.ﬁ the particular transaction, or whatever
you propose to take for review.

If you are in the gray area it is the question of who has the greatest
expertise in the final analysis, and so that when you go there, it
basically is that you are saying well, will you make a decision for me
as to the legality of this proposed transaction, and you are askin
people who are of no greater qualification than perhaps you can fin
in the private bar who can answer that question, so that you do not
use it. And so it is a failure in that sense, if you want to call it a failure.
I consider it something that has very little use, and I think that
historically that has been it.

The next thing is that any particular transaction that a business-
man wants, he wants to have complete assurance on, so as he goes
down to see the government on a review, business review kind of
situation, he finds himself in a position of whatever he proposes to
them suddenly becomes public information. He does not want his
competitors to know what he is doing, and there is one other thing,
but I can’t think of it.

Mr. Hueaes. Now, does not this legislation try to contemplate
some of the problems that you are now suggesting by that procedure?

Mr. Rocers. I only came down to talk in terms of title I?.

Mr. Hucnes. Let me ask you this: Of the more than 1,500 sizable
industrial mergers in 1974, and of the equal or greater number among
financial institutions, and there have been hoards of them, how many
CID’s do you know were served?
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Mr. Rogegs. I don’t know. You would have to ask the Department
that question. I understand that they have issued some 1,600 CID’s.
I haven’t seen any indications in the record where they have had any
great difficulty.

Mr. Hugues. Would you believe that there are roughly 1,600 or so
in some 13 years?

Mr. RoGers. Yes, sir. I saw that in the record. That’s what I was
saying.

l:f Huaeues. Mergers as such are not per se illegal but for those
that are of questionable legality, should not those relatively few be
thoroughly investigated by Justice or some agency?

Mr. Rogens. I think that if they are in the gray area, that is where

ou have lawsuits, and I think tgat the company has a right to be
{eard. And that is why you have a court.

Mr. Hueuges. Is that not what we are trying to avoid, trying to
avoid the type of after-the-fact litigation?

Mr. RoGers. I don’t know.

Mr. Hugaes. I am sorry, I have taken more time than I should
have, and I want to yield at this time to counsel to ask some questions.

Mr. DupLey. I would like to address myself to some areas in which
you suggested this morning, Mr. Rogers, that matters be taken out
of the hands of the judiciary and would be turned over to the Depart-
ment of Justice. First of all, with respect to the mergers we are talk-
ing about, that you have been talking about with Mr. Hughes, nothing
in this legislation would allow the Department of Justice to, in effect,
prevent a merger without actually getting an injunction, isn’t that
correct? So that the power would still vest with the judiciary, and all
the legislation would do is enhance the power of the Department of
Justice to understand the facts before it went into court to seek an
injunetion?

Mr. Rogers. I would say that your observation is substantially
accurate. I think in real life that by the use of subpena power and
inberr()ﬁabories to a very substantial degree it would, the Department
could have a very discouraging—it would be a very discouragi
factor with respect to corporations who desire to make these question-
able acquisitions.
eﬁMr:P upLeY. What the first-amendment lawyers call a chilling

ect!

Now, going to the safeguards that are involved in the actual dis-
covery devices themselves in the bill, you have suggested on & number
of occasions again that matters will be taken out of the hands of the
judiciary and allowed to be performed by the Department of Justice.
Leaving aside for a minute the question of the party being investigated
not being present, leaving his rights aside, looEing at the rights of the
witness, I believe you said that with respect to interrogatiories you
viewed the bill as denying to the individual the right to object to an
interrogatory ?

Mr. Roeers. Yes. And I understand that Mr. Kauper has made
that suggestion, that he felt it ought to be in the bill.

Mr. DupLey. Well, looking at the bill on page 5, line 5——

Mr. Rocers. Yes.

Mr. DupLEY [continui.ng]. Actually that entire section which begins
on line 3 it says: “Each mterrogatory in a demand served pursuant
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to this section shall be answered separately and fully in writing under
oath, unless it is objected to, in which event the reasons for objection
shall be stated in lieu of an answer.” So, does not the legislation al-
ready provide for not only the assertion of an objection, but obviously
ultimately the resolution of those objections by a court?

Mr. RoGers. Yes; it does.

Mr. DupLey. Now, with respect to the presence of counsel for a
party being interrogated at a deposition, I think I am quoting you
correctly where you suggested that counsel would effectively be
muzzled, and that he would not be able to object or instruct his
witness not to answer, is that what you said?

Mr. Rocgers. I don’t think he can instruct him not to answer.
billl\dr. DupLey. Well, I would invite your attention to page 6 of the

Mr. Rogers. Six?

Mr. DupLey. Yes, beginning on line 22 where it says, and I am

uoting, “Such person or counsel may object on the record, stating
the reason therefor, where it is claimed that such person is entitled to
refuse to answer on grounds of privilege, or self-incrimination or other
lawful grounds.”

Mr. Rogers. Yes.

Mr. DupLey. So the bill does provide for the assertion of an objec-
tion by counsel during the course of the deposition?

Mr. RoGers. Yes; but it doesn’t mean—he doesn’t have the right
to tell the counsel that I can’t answer.

Mr. DupLEY. Let's go on to the next page, page 7, line 4. “Upon
a refusal to answer, the antitrust investigator or investigators con-
ducting the examination may petition the district court of the United
States for the judicial district within which the examination is con-
ducted for an order requiring such person to answer.”

Mr. Rocers. Yes, sir.

Mr. DupLeY. So that would, it seems to me, contemplate refusals
to a.nz?;wer on the part of witnesses in judicial process for the enforce-
ment

Mr. Rogers. Yes; I understand that, but only under threat of
contempt. That’s right. They have no right, as I understand it, the
counsel has no right representing the witness to go to court and say I
should not be required to answer that question.

Mr. Duprey. Well, in effect though the witness is ﬁven greater
grobection because instead of having to do that himself, instead of

aving the burden on himself to do that, he is allowed to refuse to
answer until the Department of Justice petitions the court for an
order to require him to answer?

Mr. Rocers. Yes. It is a question of judgment, and I frankly
think that it ought to be given both ways.

Mr. DupLey. Well, I don’t quite understand that, because he would
not have to answer unless the court told him to. Is that not correct?

Mr. Rogers. Yes, that is right.

Mr. DupLey. So that really the kinds of investigatory tools that
are involved with the bill, so far as the witness 18 concerned, are
hedged about with precisely the same safeguards which you have in
discovery provisions in the Federal rules, and perhaps in fact even
greater ones, are they not?
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Mr. Rocers. Well, I would say this: What concerns me is the crim-
inal aspects of the whole thing more so than the civil aspects when
you are talking about the rules. I think it is much better, as 1 said,
that the authority rests in the judiciary rather than in the
Department.

Mr. DupLey. But you see, that is my question. I don’t understand
what this bill takes away from the judiciary. It does not seem to me
todgrant any power to compel answers absent the intervention of a
judge.

Mr. Roeers. Well, it puts the—it really brings to the Department
of Justice the right to bring a citizen of the United States to a certain
place to answer their questions, and that is what it basically does,
whereas before it was under the auspices of the court.

Mr. DupLeY. Let us go one step down the road with that. If the
Department of Justice, in fact, ﬁﬁas a lawsuit, puts a document in
the court called a complaint, it has the power to do this in precisely
the same manner under the Federal Rules of Civil Procedure, and
in fact, has greater powers under the Federal rules?

Mr. Rocers. I think that is correct, after the case is filed, yes.

Mr. DupLeY. So all this would do is say that the intervention of
the filing of the complaint is unnecessary to obtaining these powers by
the Department of Justice.

Mr. Byser. May I attempt to make a response to that, Mr. Dudley?
The filing of the complaint, and this does not—would not solve all
of your objections—but the filing of the complaint spells out the
limits of relevancy. In the kind of investigation we are talking about
here, we are talking about things that might possibly lead to some
antitrust violation. Heaven knows what the relevancy bounds of
that might be.

Mr. DubLey. Well, with respect to the present statute, the Antitrust
Division is required, is it not, to state the violation that it is in-
vestigating?

Mr. Byser. With specificity, yes.

Mr. DupLey. That is right, so again you have relevance boundaries
set out in the statute.

Mr. Byser. You would have less of a boundary with this new
statute where possible—I have forgotten the precise language, but it
is possible, or potential, or things that may lead to antitrust viola-
tions. That is almost unlimited.

Mr. DupLey. Well, it may lead to language, and there may be some
problems with the way the language is, but I think that is designed to
get at the incipient violation under section 7 of the Clayton Act. But
the standard of relevance that is incorporated in the discovery provi-
sions of the Federal Rules of Civil Procedure is quite a broad one, and
it includes the production of information that may lead to relevant——

Mr. Byser. But it is circumscribed by the complaint.

Mr. DupLey. Again though, this would be circumscribed by the
Department’s statement of the violation that it was investigating.

Mr. Byser. But there is a court intervening with the complaint to
judge the relevancy. The relevancy is determined here at the time of
questioning by the Department of Justice, unless you want to go
through the contempt process.
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Mr. DupLey. Well, you characterize it as a contempt process, but
I think it is the same kind of judicial intervention you have when you
have a dispute in discovery.

Mr. Byser. Yes, sir. That is correct.

Mr. DubLey. So that in reality all you are doing is perhaps giving
the Department of Justice an opportunity in advance of filing a
complaint, and putting an antitrust defendant to the expense, and
difficulty of defending a lawsuit, and the opportunity to investigate it
with the same sorts of discovery tools that it would have after 1t filed
the complaint.

Mr. Byser. Well, T keep having to return to the fact that when a
complaint is filed you have live litigation. It is inconceivable to me
that the power would be the same in echelons of government as high
as the Justice Department is. It was suggested a moment ago that
Justice is an arm of the judiciary, which 1s true, but it is also an arm
of the executive, answerable to the White House. It is inconceivabla
that we would want to put this kind of authority in the executive.

I would pose a question: Would we want to give, or would we
seriously consider giving subpena power to the Justice bepm‘tmcnt in
its pursuit of say street crimes? 1 doubt that. Would the American
Civil Liberties Union tolerate it? Any why the invidious distinction?
Why treat one in one fashion and another in another fashion?

Mr. DupLey. I do not believe I have any further questions.

Mr. Mazzoui. Thank you very much,

Minority counsel.

Mr. PoLk. Thank you, Mr. Chairman.

I share Mr. Dudley’s difficulties in understanding some of the

arguments you made. You have also mentioned in this regard several
times that the target of the CID could be held in contempt.
I would like to make clear ‘your understanding with regard to thag.

Who would hold the target of the CID in contempt?

Mr. Rocers. It would be the court. It would have to be.

Mr. Pork. It would not be the Department of Justice.

Mr. Rocers. No. But they would be in the position to, I would say,
go to court, whereas the counsel for the witness would not be in that
position here, and also the counsel for the company under investigation
would not be in that position. They have no rights at all.

Mr. Pork. If the Department went to court because a target refused
to cooperate with the CID, would the first act of the court be to hold
the target in contempt?

Mr. Roaers. I could not answer for any given court. I would think
that that would be one of the things that would be the tool that the
Department could decide whether they wanted to urge upon the
court to exercise its descretion in that respect.

Mr. Pork. But that would come later on, would it not? Would not
the court first order

Mr. Rocers. I would assume that would be right, and I think
probably the first thing that would happen would be the right of
counsel of the witness to consider moving the court for a motion to
quash the subpena. That would be the first thing. But then, when you

et in there, and you start on this oral examination, it is not like a
awsuit where you have got parties representing interests. The only
interest being represented is the interest of the witness.
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Mr. Pork. You feel that that is a valid distinction?

Mr. Rocers, It is a great distinction.

Mr. Pork. Well, we Tm\'n a court ordering the witness to answer a
question. o

Mr. Rocers. Yes. And either he has to answer or he is in civil
contempt, I would assume, unless he has a basis, a constitutional
basis for refusing to answer,

Mr. PoLk. Well, in any case, the person can only have sanctions
applied to him if he refuses to answer !Ln order of the court that directs
him to answer?

Mr. RoGers, Yes, sir; that's right.

Mr. Pouk. OK. You also indicated in one part of your testimony
that you believed that the Federal Rules of Civil Procedure cannot
apply to the Antitrust Civil Process Act, or did I misunderstand what
you said?

" Mr. Roagrs. I think I said that it did not apply until after the case
was filed.

Mr. Pork. Until which case was filed?

Mr. Rocers, The complaint is filed. The basic rules of discovery I
am talking about.

Mr. Pouk. Section 5(e) of the act says that the Federal Rules of
Civil Procedure shall apply to any petition under this chapter, re-
ferring to the Antitrust Civil Process Act.

Mr. Roaers. What page is that on, sir?

Mr. Pork. It is in the fﬁ.w,

Mr. Byser. He is not talking about the bill, he is talking about the
act.

Mr. Povk. It is the very last paragraph.

Mr. RoGers. Yes; it says it may have application.

Mr. Povx. In fact, would not that provision, the incorporation of
the Federal rules, also carry with it the additional safeguards such
as those found in rule 26(c) of the Federal rules, which allow the target
of discovery to argue that there is an undue burden, and to ask the
court to either set aside or modify the attempt to obtain discovery?

Mr. Roaers. I would think that would be part of a motion to
quash the subpena, so to speak, that kind of a consideration. Or if we
got to the question of harassment that consideration might be
available. But I think that the real problem is the question of being
able to test the relevancy which you get in or when you have a witness
where he might or might not have counsel with him, and he gets in
there, and it may lead to any antitrust violation, and what is the
basis upon which you are going to argue?

Mr. Pork. Well, turning to the bill, if we look at page 2 beginning
with line 24, reading just two lines thereof, it indicates that a demand
shall state the nature of the conduet constituting the alleged antitrust
violation. Is that not the test of the relevancy? :

Mr. RoGers. I think that serves as some kind of a basis for determin-
ing relevancy.

Mr. Byser. I believe also Mr. K auper wants to strike that language.
One of his amendments yesterday was to strike the language : “conduet
constituting alleged anfitrust violation.” He wants to strike that.

Mr. Pork. I understand that. It will be up to the committee to
determine though whether it accepts that recommendation.
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Well, what greater standard of relevancy would you seek?

Mr. Rogers. I would seek a complaint so you know what the issues
are, so that the persons that would be the subject of the lawsuit would
have an opportunity to know and to object.

Mr. Pork. Well, the opportunity to know and to object——

Mr. RoGErs. Yes.

Mr. Pork [continuing]. Are they not provided for under the law
and the bill as it amends it?

Mr. Rocers. Not as to the person under investigation, no.

Mr. Pork. Well, I thought ?\/lr. Dudley just pointed out several
provisions where those rights are available.

Mr. Rocers. With respect—that is right, with respect to the right
of the witness.

Mr. Pork. I understand your distinction. OK.

On page 6 of your prepared statement you indicated opposition to
OID’s for depositions because there is no requirement that an im-
partial arbiter is present. Would an amendment to provide such a
safeguard induce your support for that aspect of the bill?

Mr. Byser. Yes; I understand the question, and I will attempt to
respond to it. I do not think it would perfect the bill, but it would
certainly be an improvement. But I have to emphasize that we want
to be helpful, but we are resisting the bill in its entirety. But in the
interest of being helpful, certainly that would help to not perfect
the bill, but improve it, a hearing examiner.

Mr. PoLk. Mr. Byset, am 1 correct in infering that you are not
only opposing the bill in its entirety, but also with respect to any of
its separate parts?

Mr. Byser. Yes.

Mr. Pouk. I seemed to get that impression.

Mr. Byser. The sum is greater than the parts, or is as great as the
parts, yes, that is correct.

Mr. PoLk. And there is no part of the bill that you support, is that
correct?

Mr. Byser. T am not authorized to support any part of the bill.

Mr. Rogers. I am ready to address myself to any kind of sugges-
tions for judicial safeguards in the bill, but the basic objection I have
to it is the criminal aspects of the whole thing which are really more
so my objection than the civil aspects.

Mr. Byser. Of course, if it is the committee’s judgment and the
judgment of the Congress that this legislation should be passed, we
would abide by that judgment, and we would welcome a maximum of
safeguards.

Mr. Pork. On another point, yesterday the Department of Justice
suggested an amendment to the bill that would require all depositions
under the legislation to be taken in private. Do you believe that that
amendment would improve the bill?

Mr. Rocers. Well, that is a pretty tough judgment question. I
really think that it would have a tendency to improve the procedures.
I think that, but in doing it, you shut out the access of the party under
mvestigation.

Mr. Farco. Would the gentleman yield?

Mr. Pork. Yes; 1 do.

~Mr. Favrco. I would like to follow up. I have one or two questions
right in this area, and I am getting the impression that you are
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riding two horses. The bill presently provides, does it not, that the
Publicity In Taking Evidence Act, which applies to depositions in
litigation, will be made inapplicable, which makes them wholly
what you are calling star chamber proceedings, that is, nobody has a
right to come in.

Mr. RogErs. Yes.

Mr. Farco. Correct?

Mr. RoGers. Yes.

Mr. FaLco. Yet, you have also argued, have you not, that under
the bill, unless amended further, the Government in & third-party
deposition has the power to exclude actually companies who are the
target of the investigation?

Mr. Rogers. As I understand the provisions of the bill, yes, sir.

Mr. Farco. Well, those are the two points, as I see it, as being
fundamentally in conflict. Would you not say that given your concern
about excluding targets of the actual investigation, rather than yeople
with information, that it would be better to amend the bill to make the
Publicity In Taking Evidence Act apply so that if the deponent or
the Government wants to exclude they have got to go to a court to
exclude? '

Mr. Rogers. That is a very difficult judgment question. I do not
know that I can answer it.

Mr. Farco. But you would agree that there are two concerns
there that you have?

Mr. RocErs. Yes.

Mr. Farco. We have got to go one way or the other, don’t we?

Mr. RogErs. Yes.

Mr. Fanco. And if we reason that the bigger concern is a potential
abuse of excluding actual companies under investigation from third-

arty depositions, it would be a much better provision to make the
ublicity In Taking Evidence Act apply so that the third-party
deponent—excuse me, your answer is yes?

Ar. Rogers. Yes; I think so on balance. I think so, yes. But I
think what that would cause is, you know, in these lawsuits, and when
you get in a lawsuit the depositions are very, very important, so that
the rights of rehabilitation of witnesses, and clarity, umll not permitting
the interrogator to lead the witness improperly, all of these kinds of
things and so on, so what you would have is the beginning of a lawsuit
at the investigative level where this is all going on. And to me it does
not make good judicial process.

Mr. Favrco. But in short, you would agree, would you not, that it
would be better to make the Publicity In Taking Evidence Act
apply, so if either the deponent or the Government wants to exclude
anybody, they would have to get the court to sanction that under a
showing of good cause?

Mr. %out_-:n.»:. Yes; I think so.

Mr. Byser. Yes; I think you have got two problems. First, you
do not want the star chamber situation, but second, you do not want
the disclosure of confidential information. And possibly the suggestion
you are making there might be the cure.

Mr. Favco. I have one more question if I may. On page 8 of your
testimony you mention “gray areas of antitrust.” And although I
agree that such areas may exist, I disagree with your argument.
Based on the historical facts of enforcement, is it not true that under
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Antitrust Division officials of both political parties who have been
the executive branch, so-called new or innovative antitrust cases are
always brought on the civil side, such as the Container case in 1969
involving price fixing in a declining market or the Smog case involving
joint :-;uinrps:'-:ion of technology? They are very wary of stigraatizing
people through the grand jury in an area where they are really extend-
mg the principles 0F antitrust to perhaps new procedures by business.
Is that not correct?

Mr. Rogers. I think that is generally a cogent observation.

Mr. Farco. And I have one last question, Mr. Chairman. On
page 10 of your statement you say that ?110 H.R. 39 powers, if enacted,
would result in the Antitrust Division becoming bogged down in
investigation of antitrust trivia, don’t you?

Mr. Byser. Yes; we say that, Mr. Falco.

Mr. Favrco. Proceeding on that, is this not at a bare, rock minimum,
an implicit assertion that the Congress has not been performing
legislative oversight to prevent this, and your citation of studies
critical of the F'T'C have been based in part because Congress did not
oversee the FTC? For this subcommittee in particular perhaps you
would be impliedly suggesting that it would abdicate its special
oversight responsibilities with respect to the Antitrust Division?

_Mr. Byser. We intended no implication of congressional derelic-
tion; no, sir.

Mr. Fanco. But in the matter of congressional oversight, and I
would close with this, are you aware because of this potential abuse,
either through the law or its subsequent enforcement upon enactment,
that Chairman Rodino’s opening statement mentioned that this
bill does, indeed, touch wupon this subcommittee’s oversight
responsibilities?

Mr. RoGers. 1 think Chairman Rodino is very concerned about
some of the things we were talking about here today.

Mr. Farco. I would like to yield to the gentleman from New Jersey.

Mr. Hugres. I think Mr. Polk has more questions, Mr. Chairman.

Mr. Mazzon1. Mr. Polk, the counsel has the time.

Mr. Pork. If I may continue?

Mr. Mazzovr1. Please.

Mr. PoLk. Mr. Rogers, I think if I understand the basic thrust of
your testimony, you indicated a concern with regard to what you
called the criminal aspects.

Mr. Rocers. That is my grave concern.

Mr. Pork. In using CID’s, and when I asked you earlier about the
safeguards that are provided, you indicated they applied to the wit-
nesses under demand, but not with regard to the eventual target of
the investigation. Just to pursue that a little further, just exactly
what is the fear that you have? Is it that the evidence that is obtained
from these witnesses may be used in a criminal proceeding against
the defendant? Is that It?

Mr. Rogers. Let me tell you something, I do not fear anything?
All right? I have come down to express myself the best I can here and
to say that I think that it is an awesome power to give the criminal
enforcer of the antitrust laws this kind of authority.

I also say that they have made no demonstration for need for this
kind of authority. I also say that they have not used the investigative
tools that they have, and that they are the best, and they have avail-
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able to them the greatest ability to investigate of any organization
I have ever known, and they have got good men.

Now, I understand they are also sending out to the consumer now
a request to send in additional information. I think Mr. Nader has
urged them to do that, and that is one more area where they will have
additional power of detection as distinet from investigative authority
of a compuli)sion nature.

My concern is the criminal aspect. That is really the great concern
I have as an attorney and as a citizen. There is a great amount of
crime in this country, and one of the great strengths in our country
is our Federal courts, and they have had experience, and they know
how to conduct, properly conduct, grand jury type subpena authority
and to control that authority. And I see no need to change that. I
think it is dangerous.

And with respect to the question of immunity, I think that the
law says that the agency who has this subpena power has a right to
determine whether or not immunity should be granted. I rea ly do
not know if that would include the Department of Justice, and that
is what I am saying as an attorney. Maybe you have studied the ques-
tion, but to give the criminal enforcer all of these kinds of authorities,
I think there has to be some tremendous demonstration, and I also
say that the function of the grand jury is to protect the citizens of
this country. That is the way it originated.

And we know historically, let us take why it came about, it is
because of the possibility of abuse.

Mr. PoLk. \{'vl], to come back to my question, what is the eriminal
aspect, as you put it, over which you are expressing your concern?

Mr. Rogers. All right. Very good. T think we are talking about the
right of self-incrimination, the right of counsel, we are talking about
the constitutional rights, the right of search and seizure without
probable cause.

Mr. Pork. Well, are you suggesting——

Mr. Rogers. Assume also the right of invasion, and I told you that
I am not a constitutional lawyer.

Mr. PoLk. Well, in recounting those rights, are you suggesting that
the bill takes them away?

Mr. Rogers. Well, let’s take a normal situation now, for example,
in St. Louis where I come from. Recently a man was arrested for
driving while under the influence of aleohol, and he had a gun that
was laying on the front of his car on the seat. And the officer saw the
gun, and they charged him with improper possession of a firearm, a
felony. The court said that was an invasion of his rights, that the
proper procedure was to go and get a warrant, to show, demonstrate

robable cause, and then do that. Here we have no probable cause.
ou are asking a citizen off the street to come in, you say I want to
talk to you under oath.

Mr. Porx. Well, it seems to me you are riding both horses again.
hMr. Roaers. Allright. I am just trying to tell you my feelings about
this.

Mr. Pork. Well, T understand your feelings.

I believe Mr. Hughes would like the floor.

Mr. Hucaes. Yes; thank you very much. I just have two brief
questions, and I know the hour is getting late. It just seems to me that
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vour concerns about relevancy are well taken. I think one of the reasons
for some of the language in the bill dealing with specifying in the
demand the nature of the alleged antitrust violation under investiga-
tion really is directed to that argument that you make.

But, let me just turn it around just a little bit. One of the biggest
risks I think in this whole area is the great stigma that is attached
to a filing of a complaint or to an indictment. One of the things from
a public relations standpoint that industry ought to be concerned
about is if Justice is forced to file the complaint where there are these
investigations. As an attorney I am sure that you are well aware of
the fact that there is nothing magical about the filing of a complaint.
If they reach that stage, ordmarily there is enough information to file
a complaint, and would you rather Justice filed a complaint to get into
the civil rules of procedure? Is that what you are suggesting?

Mr. Rogers. We welcome no lawsuits. We com gly w1§h the law.

Mr. Huergs. I would think that your public rerations department
mig}ht have a different approach, and I am sure your stockholders
might.

Mr. Rogers. You are exactly right.

Mr. Hugaes. And might feel a different way about that statement.

Mr, Rogers. Let me say this, we would also, and when I say we, I
mean, you also have to consider the question in a context of what kind
of publicity arises from the mere fact of an investigation.

Mr. Huches. I agree. Your testimony has been very helpful to me
today, and I do appreciate your giving of your time.

Mr. Rogers. Well thank you. It 1s my first opportunity to ever
discuss matters of this nature before a body of this type.

Mr. Hueues. Thank you very much, Mr. Chairman.

Mr. Mazzou1. Are there any further questions?

If not, let me also join in thanking you, Mr. Rogers, and your asso-
ciate for your interesting testimony. It has been very helpful and, as
you can tell, on the very points that are of concern to this committee,

ecause the very questions that we were prepared to ask were the
ones which you anticipated. And it shows you that we are not too far
off at least on the issues that are involved, and now how we resolve
them, of course, remains to be seen.

Mr. Rogers. Yes.

Mr. MazzorL1i. But I would appreci&l;e if, as I mentioned earlier on,

erhaps you could take Mr. Kauper’s testimony, and it would be
Eelpful for me, and T would hope for the committee, to have your
written comments at whatever length you feel necessary that perhaps
challenge or agree with his statements, because they were different,
and you have not had a chance to study them.

N{lr. Rocers. It is very good of you to give me the opportunity to
do that.

Mr. Mazzort. And I might say, and I am sure I am speaking for the
committee, that any evidence, any further information that you or
your associates would feel helpful to the committee in determining
these pivotal questions would certainly be helpful.

Mr. Rogers. Yes, sir, and I would like to specifically address my-
self to this question of the grant of immunity by the agency under the
present omnibus crime bill.

Mr. Mazzovr. Right.
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Counsel had earlier given me a paragraph which was interesting on
the use immunity as against transactional immunity, and it is the case
of Kastigar v. United States, 406 U.S. 441 (1972). And it has an in-
teresting point, and the essence of it is that the witnesses may be
more apt to produce the fullest evidence because, as I understand use
immunity, they cannot use that against an individual, though they
can prosecute him later, so there would be a compulsion or perhaps
an urgency to give as much as possible, because the more you give the
less Il;iely_they are to have something else to pin or to hang your hat

on. So it is an interesting question which we would appreciate some
information on.

Mr. RoGers. Yes; thank you.
Mr. MazzoLr. Thank you very much.

And so the committee stands adjourned, subject to the call of the
Chair.

[Whereupon, at 12:10 p.m., the hearing was adjourned, subject to the
call of the Chair.]

SUPPLEMENTAL STATEMENT FOR THE CHAMBER oF COMMERCE OF THE UNITED
SraTes, JuNg 18, 1975, BY WiLLiAm F. RogErs, SEn1or ATToRNEY, MONSANTO
Co. or St. Louls, Mo., AND A MEMBER oF THE NATIONAL CHAMBER'S ANTI-
TRUST AND TrRADE REGULATION COMMITTEE

At the hearing of May 9, the National Chamber was invited to submit further
record comment on changes to H.R. 39, as suggested in testimony of the preceding
day by Thomas E. Kauper, Assistant Attorney General for Antitrust. We appreci-
ate this added opportunity, and we hope that our comments will be helpful to the
Subcommittee as it considers this legislation.

Whether or not the changes suggested by the Assistant Attorney General are
accepted, the objections to H.R. 39 as presented in our testimony of May 8 would
apply with equal force. Legislation, unneeded in the first place, cannot become
acceptable by procedural changes: the only acceptable course is com plete rejection.

Since the Department of Justice claims that it needs more powers to investi gate
possible antitrust violations, it would be a useful reminder at this point to reiterate
the investigatory and discovery powers now vested in the Department. They
include:

~Pre-complaint Civil Investigation Demands (CID) to compel disclosure of
documents of business entities under antitrust investigation.

—Pre-complaint or pre-indictment grand jury subpoenas to compel disclosure
of documents and oral testimony from any business entities or natural
persons for all information relevant to possible eriminal antitrust violations
and companion civil actions.
FBI investigations to collect evidence of possible antitrust violations,

—Use of FTC investigative powers, upon request of the Attorney General.
-Post-complaint compulsory discovery procedures under the Federal Rules
of Civil Procedure, which include oral depositions, written interrogatories,

roduction of doeuments and requests for admissions,

—Use of discovery powers of regulatory agencies with respect to regulatory
matters under consideration.

These powers provide the Department of Justice with a full and adequate
arsenal n? weapons to fulfill its prosecutorial role. In addition, facts are obtained
from the U.S. Attorneys, State Attorneys General, Congressional Committees,
complaints from the publie, and voluntary responses to requests for information.

Aside from a continued failure to show justification for added powers, the
amendments to H.R. 39 offered by the Assistant Attorney General would do
nothing to mitigate the substantive or procedural problems inherent in the bill, or
to eliminate the potential for abuse,

That the amendments do not change or attempt to justify the basic purpose
of the bill to give the Attorney General and his designates unprecedented powers
of pre-complaint investigation is not surprising. And if no abuse of these powers is
intended, procedural safeguards for witnesses and those being investigated might
have been expected. The amendments do not, however, offer witnesses more
effective protection of counsel at the time of taking testimony; the stipulation
that counsel for the witness may neither object nor interrupt remains unchanged.
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Neither do the amendments in any way remedy the total failure of H.R. 39 to
}ﬁrovidc effective judicial or administrative appeal or review of investigative
earings.

I. The primary intent of the amendments is to give confidential status to the
interrogation of witnesses under the process provided in H.R. 39, both at the
hearing and as transcribed. The ultimate effect, however, would be to constitute
the Attorney General or his designate as a grand jury in civil cases. The evidence
would be collected and kept by the Attorney General in secret. Presumably, it
would not be available to defendants after the filing of a complaint. If this is the
intention, the result in civil cases would be to thwart the plan of the Federal
Rules of Civil Procedure. A fundamental purpose of those rules is to eliminate
surprise by making evidence available to all parties under supervision and
procedural protection of the court.

Under the scheme of H.R. 39, the Attorney General would be able to collect
evidence ex parte, without the right of a party under investigation to examine
witnesses or even be present, and without judicial conduct or review of the
hearing other than a contempt proceeding for refusal to answer. The Attorney
General could then keep the evidence secret until such time in the course of the
trial as he wished to reveal it.

f course, a defendant could depose the same witnesses after the filing of
complaint, but the defendant would not know whether they could be impeached
by the secret transcript. Nor would the defendant have any way of testing the
circumstances under which the testimony of an independent witness was given.
Although what the defendant’s own witnesses said may be known, they too would
have testified without the protection normally afforded by counsel acting within
the Federal Rules of Civil Procedure.

If the Attorney General should then decide to proceed eriminally, there would
be a parallel undermining of established criminal procedure. Not only would
there be the secret transcript before the grand jury, but also secret transcripts
taken without the constitutional protection of the grand jury, thus thwarting the
purpose of the grand jury and the genmeral scheme of procedural due process.

In view of this secrecy, the suggested provision for allowing a copy of the
transcript to be withheld from the witness for “‘good cause’ takes on new meaning.
It insures absolute secrecy, especially as the determination of “good cause”
seems to be wholly within the antitrust investigator’s discretion.

2. Otherwise the amendments are merely intended to enhance the grant of
power to the Attorney General under H.R. 39 in four respects:

(a) They would expand the jurisdiction over witnesses from those having
“knowledge of the facts” to those having “information.” The reason for this
is to avoid controversy as to the meaning of “facts” by substituting a broader,
vaguer term. It would, in effect, make hearsay evidence available through the
Civil Investigative Demand process.

(b) The CID itself would no longer be ri.-clnir('.d to describe the “conduct
constituting the alleged antitrust violation” but only the ‘‘nature of the
investigation.” Again, the change is in the direction of giving the Attorney
General broader scope and freeing him from the procedural requirements
of due process.

(¢) The Attorney General could exercise the CID power to obtain informa-
tion for use in proceedings before other governmental agencies. Other par-
ticipants in such proceedings, however, would be limited to the investigatory
processes available through enabling statutes of agencies conducting the
proceedings—including the other agencies themselves. There simply is no
reason for the Department of Justice to be allowed to intervene in an agency
matter with discovery powers that may be far more searching than those
held by any of the other parties, including the agency holding the hearing.

In addition, using CID materials before such agencies would operate to dis-
close them, not in the course of litigation to which disclosure is otherwise
limited, but in miscellaneous regulatory hearings. The proposed legislation
contains no provision for protecting the sensitive information once so used.
The result could very well be disclosure of confidential business information
of persons not accused of, or being prosecuted for, any antitrust violation
whatever.

(d) It is specifically provided that oral testimony may be obtained relating
to documents already produced under a CID, despite the provision elsewhere
for confidentiality. If this provision is intended to encompass only documents
produced by the witness, the proffered language amending Section (h) is too
broad.

56-800 O - 75 - 8
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3. The proposed change in the requirements for correcting and signing tran-
seripts of testimony introduces some confusion. The signature of a witness to a
transcript of testimony could be waived by the “parties”, but the new confidenti-
ality provisions would exclude any *“‘party.” Only the witness and his restrained
counsel could be present at the taking of testimony or see the transcript. Probably
this reference to “parties” is not intended to change the procedure to allow a pro-
spective defendant representation at the hearing. Likely, it results only from
copying language from the Federal Rules, which are intended for use after the filing
of a complaint. In a small way, however, this inconsistency shows the conflict
between the procedures proposed in H.R. 39 and in the Federal Rules. H.R. 39 as
amended introduces a procedure inconsistent with the letter and speech of those
rules, one which undermines previously conceived safeguards of due process in
civil as well as criminal situations.

There have been frequent references to the application of the Federal Rules of
Civil Procedure to the H.R, 39 investigatory powers and process. The discovery
rules a.pfpl only after litigation has been instituted and generally describe the
rights of the “parties”’, meaning plaintiffs and defendants. H.R. 39, on the other
hand, makes no provision for potential defendants (“parties”). They would not
even be permitted to be present.

4. With reference to the granting of immunity to individuals—third party or
those affiliated with corgomtinna under investigation—who are required to respond
to interrogatories or submit to oral questioning, the basic objections still remain.
The bill would give the Department of Justice almost, unlimited powers to require
anyone o appear for involuntary questioning under oath, or to respond to interrog-
atories. Before such extraordinary powers are granted, a persuasive showing needs
to be made that (a) such powers are required for the egcctive administration of

justice, and (b) that there are adequate safeguards of the constitutional rights of
witnesses and parties under investigation.

We submit that the Department of Justice has not sustained the burden of
showing need; and that the potential for abuse would always remain, whatever
safeguards may be added. Finally, we suggest that the Congress should consider
seriously whether we should ever give powers of the kind contemplated by H.R. 39
to an officer serving at the will and pleasure of the President.




ANTITRUST CIVIL PROCESS ACT AMENDMENT

THURSDAY, JULY 17, 1975

House oF REPRESENTATIVES,

SUBCOMMITTEE ON MoONOPOLIES AND COMMERCIAL Law

oF THE COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The subcommittee met at 9:10 a.m. in room 2141, Rayburn House
Office Building, Hon. Peter W. Rodino, Jr. [chairman] presiding.

Present: Representatives Rodino, Seiberling, Jordan, Mazzoli,
Hughes, MeClory, and Railsback.

Also present: Karl C. Dudley, Jr., general counsel: James F. Falco,
counsel; and Franklin G. Polk, associate counsel.

Chairman Ropixo. The committee will come to order and we will
resume our hearing on H.R. 39. Since our last hearing on this im-
vortant antitrust legislation in May, a number of statements have
been received for which entry into the record of proceedings of the
Monopolies Subcommittee has been requested. Accordingly, in our
record shall be entered the additional statements of the Assistant
Attorney General for Antitrust and of the Chamber of Commerce
of the United States who appeared before the Monopolies Sub-
committee on May 8 and 9, respectively, as well as a joint statement
by Consumers Union, Consumer Federation of America, and National
Consumer Congress; a statement by the National Association of
Manufacturers; and correspondence from a private practitioner from
Connecticut. If there is no objection, those statements will be in-
cluded at this point in the record. No objection being heard, it is
so ordered.

[The information referred to follows:]

Consumers UnNioN,
Washington, D.C., June 12, 1975.
Hon. PeTer W. Robino, Jr.
Chairman, Commiltee on the Judiciary,
U.8. House of Representatives, Washington, D.C.

_Dear Mr. Cuamrman: Thank you for your letter of June 6, 1975, requesting the
views of Consumers Union, ! Consumer Federation of America, ? and National

2 Consumers Unfon Is a nonprofit membership organization chartered in 1936 under the
laws of the State of New York to provide information, education, and counsel about con-
sumer goods and services and the management of the family ineome. Consumers Union's
income 15 derlved solely from the sale of Consumer Reports (magazine and TV) and other
publications. Expenses of occasional public service efforts may be met, in part, I{{ non-
restrietive, noncommerelal grants audp fees. In addition to reports on Consumers Union's
own product testing, Consumer Reports, with its almost 2 million cirenlation, regularly
earries articles on health, groduc-ts safety, marketplace economles, and !egislatlve,ﬁiclal
and regulatory actions which affect consumer welfare, Consumers Unlon's pubUeations
cnrré' no advertising and recelve no commereial support.

# Consumer Federation of America is the nation’s largest consumer organization. It is

composed of over 200 National, State, and Local nonprofit organizations that have folne(!

together to espouse the consumer viewpoint. Among our members are Consumers Union,
Publisher of Consumer Reports; 117 Cooperatives and Credit Unlon Leagues ; 45 state and
loeal consumer organizations, 66 rural electric cooperatives ; 27 Natlonal Organizations
ranging from the National Board of the YWCA to the National Edueation Association, and
16 Natlonal Labor Unions.

(111)




Consumer Congress * on H.R. 39, a Bill to amend the Antitrust Civil Process Act,
which is presently under consideration by the Monopolies Subcommittee. As vour
letter states, I recently testified before the Senate Antitrust and Monopoly Sub-
committee, on behalf of these three organizations, in support of 8. 1284, Title 11 of
which is essentially similar to H.R. 39.

The purpose of these amendments to the Antitrust Civil Process Act is to in-
crease the effectiveness of discovery by the Antitrust Division, U.8. Department
of Justice, in antitrust investigations. The Antitrust Division has testified that
such increased authority would indeed increase their ability to enforce the anti-
trust laws, and we concur with this conelusion.

However, we do not concur with Assistant Attorney General Kauper's requests
that the Bill be amended to treat the evidence discovered by the use of Civil
Investigation Demands (CIDs) as exempt from publie disclosure, even beyond
the exemptions contained in the Freedom of Information Act. To the contrary,
we believe that neither 8, 1284 nor H.R. 39 goes far enough in providing for such
public disclosure of evidence obtained by use of CIDs as would eliminate the need
for duplieative discovery, by actual or potential plaintiffs in private antitrust
proceedings, of evidence which the Antitrust Division has already obtained
through the use of CIDs.

Wrapping the evidentiary fruits of CIDs in a cloak of eternal secrecy, as recom-
mended by the Justice Department, would perpetuate the need for such duplica-
tive discovery. This duplication adds to the workloads of the Federal Courts. It
increases the costs, including attorneys fees, of private litigation both to plain-
tiffs and to defendants. Additionally, the increased ‘‘costs” and attorneys fees
may discourage all but the most wealthy potential private plaintiffs from bringing
suit under the antitrust laws, thus lessening the potential deterrent effect of these
laws and increasing the enforcement problems faced by the Antitrust Division
and the FTC.

For this reason we do not agree with the Justice Department that it is inappro-

riate to authorize introduction into evidence by Antitrust Divizion attorneys of
information obtained by CID in proceedings before courts, grand juries, adminis-
trative and regulatory agencies, and in other antitrust investigations. To the
contrary, we suggest that, once the Antitrust Division has terminated or fulfilled
its law enforcement purpose related to the evidence in question, CID files should
also be available to any member of the public on request under the provisions of
the Freedom of Information Act, subject only to the exemptions of the Act (other
than the law enforcement purpose exemption) and to such additional exemptions
as are presently provided for in Federal Trade Commission rules governing public
disclosure of FTC investigative files. The FTC does have similar provisions for

ublic access to such files, and we are unaware of any resulting harm either to the

“TC’s ability to conduct antitrust investigations or to business corporations whose
practices were once under investigation.

Therefore, we strongly urge adoption of H.R. 39 with such a public disclosure
provision, However, if the Committee or the House should not concur with our
recommendations regarding public disclosure, there should at least be a provision
requiring the Antitrust Division to maintain and to disclose upon request—af ter
its law enforcement purposes in the case have been terminated or fulfilled—a list of
the documents and testimony obtained by CID. This would at least partially
reduce the duplicative discovery which private plaintiffis must now undertake.
H.R. 39 should also be clarified as authorizing the Justice Department to share
with other agencies for law enforcement or economic study purposes the evidence
obtained through the use of CIDs.

We would also like to comment on one difference between H.R. 39 and 8. 1284.
The Senate Bill would authorize the Antitrust Division to use the powers of the
Antitrust Civil Process Act to obtain information or evidence for use in proceed-
ings in which it participates before other Federal Administrative or regulatory
agencies. The House Bill, however, would prohibit such use where “an adequate
opportunity for discovery is available under the rules and procedures of the agency
conducting the proceeding.”

We foresee significant potential for unnecessary litigation over what opportunity
is “adequate’. Also, determinations on this and other issues of discovery will be
controlled in the first instance by administrative law judges and commissioners of
regulatory agencies who may be more sympathetic to the parties they regulate
than to the basic goals and purposes of the Antitrust Division or to the antitrust

? National Consumers Congress Is a mass membership, grassroots consumer organization
which grew out of the meat boycott of 1973,
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laws. The fear of competition as something evil is a way of life in some federal
agencies, as Consumers Union discovered in commenting on an ICC proposal to
relax somewhat the “gateway’ restriction on the trucking industry.

We believe that the purposes of competition and the welfare of the economy and
the consuming public are best served when the Antitrust Division has the inf'r
to gather evidence needed to make the best case possible in a proceeding before
another agency. Therefore, we strongly recommend that you amend H.R. 39 by
deleting Section (i) (2) and substituting therefore the wording of the second para-
graph of Section 201(j) of 8. 1284, appearing at page 12, lines 17-20 of that Bill,

We hope that our views will be of use to the Committee in its consideration of
H.R. 39, the adoption of which we strongly urge. Your invitation to comment is
appreciated.

Sincerely,
MARK SILBERGELD, Allorney.

DeLio anp MoONTGOMERY,
New Haven, Conn., June 12, 1975.
Re: HR39
CHAIRMAN, SuspcomMITTEE ON MonoroLies AND CoMMERCIAL LAw
House Commiltee on the Judiciary, House O flice Building, Washington, D.C.

Dear Smr: I am unalterably opposed to the HR39 legislation which would
amend the Anti-Trust Civil Process Act.

The right of the government to obtain full discovery before initiating an
action seems to place inordinant power in the hands of the Justice Department
without the necessity to launch litigation.

I believe that anti-trust enforecement is important, but there will be no rebuilding
of the country’s moral fiber by the passage of HR39.

Very truly yours,
Axrtrony P. DeLio.

STATEMENT OF THE NATIONAL ASSOCIATION OF MANUFACTURERS

The Antitrust Civil Process Act (15 U,8,C. 1311, hereafter referred to as ACPA)
provides that whenever the Attorney General has reason to believe that any per-
son, other than a natural person, under investigation may have documentary
material relevant to a present or past antitrust violation, he may require its pro-
duction by the issuance and service of a civil investigative demand (hereafter re-
ferred to as C.1.1D.).

During the floor debates on 8. 167 proposing the ACPA in the 87th Congress,
and during the Committee hearings on the bill, there was considerable concern
that the bill be interposed with adequate safeguards and proper limitations on the
scope of the C.1.D. Mr. McCulloch, a member of the House Subcommittee which
considered the bill, demonstrated the deep fear within the Subcommittee members
as to the danger of improper use of investigative power:

The grant of a civil process to the Attorney General does not mean, however,
that he shall now be permitted to engage in fishing expeditions. Far from it. The
fact that the Attorney General is the chief prosecuting officer of the Federal Gov-
ernment and the fact that an untrammeled right to obtain information could
severely harm the rights of the individual have led the Committee on the Judiciary
to sirictly circumscribe the extent lo which the civil process may be used. (Emphasis
supplied.)!

A list of ways in which the Congress strictly ecircumscribed the extent to
which C.I.D.’s may be used was presented during the House debates :

. Second, the use of a civil investigative demand is restricted to situations
where a concern “is or has been engaged in an antitrust violation”—not in some
activity which may develop into a violation in the future;

Third, a civil demand is limited to the receipt of documentary evidence, not to the
taking of oral testimony.

Fourth, a demand may only be made upon a corporation, association, partner-
ship, or other entity. It cannot be used to obtain personal documents of a natural
person. ..

1108 Cong. Rec. Part Three, March 13, 1962, p. 3009,
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Eighth, the Attorney General is prohibited from turning over to any other
department or government agency documents received under a C.I.D. (Emphasis
supplied)? A 3 :

H‘R. 39 would destroy each of these safeguards specifically provided for in the
ACPA by the 87th Congress to protect the rights of the individual, and ward off
possible abuses of investigative power. It would extend the scope of the permitted
inquiry far beyond what is reasonable and proper, to include investigation of
“any activities which may lead to any antitrust violation,” (including possible
future violations in addition to those present or past; an open invitation to fishing
expeditions) ; oral and written interrogatories would be unnecessarily authorized in
addition to the production of documents; innocent third persons (including natural
persons) could be swept into the net of investigation, and perhaps tainted with
criminality unnecessarily; and the evidence obtained by the C.I.D. could unfairly
be used in other cases or regulatory proceedings totally unrelated to the one for
which the C.L.D. was issued. It is g\T.’tM's view that each of the amendments
proposed in H.R. 39 should be rejected in arder to uphold the high standards and
the great concern expressed in the 87th Congress for the rights of the individual.

NAM objects to that portion of H.R. 39 which would allow the C.LD. to be
served upon persons (including natural persons) not under investigation or even
suspected of an antitrust violation. Such a proposal could traumatize innocent,
persons who may not be aware that they are not the target of the investigation,
since the C.1.D. need only state the nature of the conduct constituting the alleged
antitrust violation, a description of the type of information required (documents,
oral or written interrogatories) and the name of an antitrust custodian. Further-
more, innocent third parties could suffer economic setbacks as a result of being
placed under the “‘umbrella’ of an investigation; for example, if word should leak
out to the publie, they could become vietims of “guilt by association." Clearly,
innocent persons should not be foreed to spend the necessarily involved time and
money unless they are the subject of the investigation.

This particular issue of whether to expand the arm of the C.1.D. to persons not
under investigation was dealt with specifically by the 87th Congress, and positions
in favor of limiting coverage to “‘corporations, firms, or associations under in-
vestigation'' were taken by the American Bar Association? and the Attorney
General's National Committee to Study the Antitrust Laws.*

Mr. MacGregor, a Congressman from Minnesota, expressed serious reservation
during the floor debates on 8. 167 about the particular proposal which would have
given the Attorney General the right to serve a C.1.D. upon any person (including
natural persons) not under investigation:

Much has been said about the need to avoid an unliniited fishing expedition . . .
A careful reading of the hearings, and of the testimony of Mr. William Simon
appearing on behalf of the American Bar Association, will clearly show the
recommendation of the ABA that this power, the power to draft and serve these
investigative demands, be limited to eompanies under investigation . . . (Empha-
sis supplied.)

Thus, Mr. Chairman, at the appropriate time I will move to amend the bill . . .
80 to insert after the work “persons” the words *“‘under investigation.” This
would be a legitimate and proper restraint , . % '

The MacGregor amendment limiting the reach of ACPA to persons (other than
natural persons) under investigation was adopted and became a part of the
ACPA as finally enacted. NAM agrees that such a limitation is a “legitimate
and proper restraint”, and we believe it should be maintained in the ACPA.

NAM is further opposed to amending the ACPA to include within the scope
of inquiry “any activity which may lead to an antitrust violation.” It is logical
and just to allow inquiries for the purpose of ascertaining whether a violation is
presently occurring, or has oceurred in the past, but to allow inquiries of any
activities which may lead to future violations would promote unlimited fishing
expeditions and deal a great blow to individual freedoms.

hroughout the legislative history of the bill establishing the ACPA, there
are numerous statements indicating that the bill was consciously limited to
investigations of past and existing violations only.® The issue of whether to include

* I'hid.

* 108 Cong. Ree. Part Three, March 13, 1062, p. 3999,

;:&_;-;mrt of the Attorney General's National Committee to study the Antitrust Laws, 1955,
II o b,

¢ 108 Cong. Rec. Part Three, March 13, 1962, . 4004,

! Senate Report No. 451, S6th Cong.. 1st Sess., pp. 2, 5, 6, 7: Hearing before the Subeom-
tp_ltten‘on Antitrust and Monopoly of the Committee on the Judiclary, United States Senate,
86th Cong., 1st Sess., pursuant to 8 Res. 57 on S. 716 and 8. 1003, pp. 2, 10; 105 Cong.
Ree. Part 11, pp. 14808, 14612 ; United States v. Union Oil Company of California, 343
F.Supp. 34, 35 (1965)
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“prospective” violations within the realm of investigation was rejected after
opposition was received from the ABA, as well as the Attorney General’s National
Committee to Study the Antitrust Laws. The Commniittee’s report stated:

“We believe that the use of criminal processes other than for investigation
with an eye toward indictment and prosecution subverts the Department’s
policy of proceeding eriminally only against flagrant offenses and debases the
fﬂw by tarring respectable citizens with the brush of crime when their deeds
involve no eriminality.” 7

NAM concurs with the view repeatedly expressed throughout the legislative
history of the ACPA that inquiries of possible future violations go far beyond the
government's reasonable needs, and are entirely susceptible to unwarranted
abuse. It is possible that such an enlarged, overbroad scope of inquiry could
easily become a prime means of harassment of innocent persons. If this proposal
is enacted, we will surely be opening the door to 1984’s “big brother”. NAM
urges you to n‘-{'ect. this proposal, and maintain the safeguard consciously placed
in the original bill to protect the individual by limiting the scope of the inquiry
to past or existing violations.

The Report of the “Attorney General’'s Committee to Study the Antitrust
Laws" also voiced disapproval of any subpena power that would permit prose-
cuting officers in antitrust investigations to summon sworn oral testimony by
placing businessmen under oath. The Committee believed that such authority is
readily susceptible to grave abuse, and is unnecessary.® NAM concurs with the
Committee Report’s view that the C.I.D. should be limited to the securing of
documentary evidence only. Documentary evidence, which either constitutes the
evidence, or contains evidence, is by far the most reliable type of evidence, surely
more reliable than individuals with fallible memories or third persons (subpenable
under H.R. 39 as mentioned earlier) who might harbor evil motives toward their
competitors. Clearly, limiting the C.I.D. to the production of documentary
evidence offers an effective safeguard for the right (:fp individuals—this limitation
was specifically imposed in 1962 as such a safeguard.? It should not be abandoned
now.

Once again, similar proposals to those in H.R. 39 were dealt with specifically
by the 87th éongreas and were consciously rejected. It was a major concern in
both Houses that the Justice Department should not be allowed to pass on
documents acquired under the C.1. B procedure to other governmental agencies.!?
During Senate debates, Senators Keating of New York and Ervin of North
Carolina expressed serious reservations as to the provisions of then proposed bill
S. 716 (8. 167's predecessor) whiech would have nﬁowed the Attorney General to
transfer to other agencies supenaed documents. Senator Keating stated:

“Cnmglu.int has been voiced by the ABA and the Association of the Bar of the

City of New York to the provisions of this bill which allow the Department of
Justice to turn over subpenaed documents to congressional committees or any
other agencies . . . There is no justification, it seems to me, for jeopardizing
secret processess, developments, research, or privileged matters which might be
contained in the material subpenaed by the Attorney General in the process of
investigating antitrust cases.”” 1!
Senator Ervin’s complaint was that if the Attorney General obtains the data for
one purpose, he should pursue that purpose, and should not undertake to transfer
the information he obtains either to the legislative branch or to any other admin-
istrative agency, without at least giving the injured person a chance to go into
court and protect his rights.®* But the proposal in H.R. 39 would do exactly what
Senators Ervin and Keating feared: it would allow other regulatory agencies to
use the evidence obtained with the C.LD. in other investigations and cases in
addition to the specific investigation to which the issued demand relates; the
material acquired by the C.1.D. for one purpose, could then be used for purposes
totally unrelated to the reasons which induced the original demand, without any
regard for the rights of the person subpenaed by the C.I.D. Further, it totally
discards the ACPA requirement that material be “relevant”’, by in turn allowing
such information to be utilized in separate proceedings, where it may or may not
be “relevant”. Accordingly, we strongly urge that this proposal be rejected.

T Report, supra, pp. 343, 346.
& I'bid.

® 108 Cong. Rec. Part Three, March 13, 1982, p. 399.

4{):;31!}5 Cong. Ree. Part Eleven, pp. 14611-14613 : 108 Cong. Rec. Part Three, pp. 4000-
1105 Cong. Rec. Part Eleven, pp. 14613,
1 Ibid., p. 14612,
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In short, under H.R. 39 many of the safeguards specifically selected by the
Congress in its enactment of ACPA would be destroyed—important individual
rights would be abandoned. In an expressed desire to protect the individual, the
87th Congress specifically chose to limit the ACPA to:

(1) past or present antitrust violations;

(2) the production of documents only;

(3) subpenaing corporations, organizations, and entities but not natural persons;

(4) allowing the subpenaed information to be used only by the Justice Depart-
ment,'® and,
after these limits on the extent of the C.I.D, were circumseribed, Congressman
MeCulloch stated:

“In summation, it may be seen that the Committee has sought to fashion a
workable tool for aiding antitrust enforcement, In so doing, however, the com-
mittee has imposed effective safeguards to insure that the tool will not be con-
verted into a weapon.” 1

NAM strongly urges that the proposals in H.R. 39, which would effectively
eliminate the above-mentioned important safeguards painstakingly thought out
and included in the ACPA when enacted in the 87th Congress, be rejected. We
cannot support legislation which would convert the C.I.D. from a “tool” into a
“weapon’’.

Chairman Ropino. Now, we are pleased to have this morning as our
first witnesses Eleanor Fox, Esq., and Myra Schubin, Esq., who will
appear on behalf of the Association of the Bar of the City of New York.

e are pleased to welcome you, Ms. Fox. I understand you have a
prepared statement which we will have inserted in the record in its
entirety, and then you may—as I understand you would like to—
summarize and then we will question you.

TESTIMONY OF ELEANOR FOX, ASSOCIATION OF THE BAR OF THE
CITY OF NEW YORK, ACCOMPANIED BY MYRA SCHUBIN

Miss Fox. Thank you, Mr. Chairman.

On behalf of the City Bar we are very pleased to accept your invita-
tion to testify here today on H.R. 39. I would like to introduce my
colleague, Myra Schubin, who did a major part of the work and think-
ing on the Trade Regulation Committee’s report on H.R. 39.

As you have seen in our report, the City Bar’s view of the bill is
mixed. We support, the bill in part and oppose it in part. We wholly
support the view that the Department of Justice should have the neces-
sary power to investigate antitrust violations prior to suit. To this end
we support extension of the Antitrust Civil Process Act to allow
investigation of mergers prior to their consummation: we support
extension to natural persons, but only if important constitutional
protections would be granted. We support the Department’s power
to obtain written interrogatories um:illlury and in aid of a document
request from persons under investigation.

We do believe that the CID powers should have limits. There is a
point at which in our view the usefulness of CID to the Government is
minimal, the facts can be learned in other ways, and the opportunity
for abuse of personal and company rights is great and is not outweighed
by proper government purpose.

us, we oppose the use of CID power to obtain oral testimony prior
to suit from third-party witnesses. We oppose the extension of the
CID power to aid in exploring the amorphous realm of acts that may

3108 Cong. Rec. Part Three, March 13, 1962, p. 3999.
1 I'hid.
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lead to any antitrust violations. We strongly oppose an expansive use
of the CID power for administrative and regulatory proceedings re-
lated to specific suspected violations.

Within these outer limits we have different views and state no
position. Some members approach the increased discovery powers
with skepticism and cite the past experience of Watergate and fears
of bureaucratic abuse; they feel the Department has not shown the
need for new and broad powers in these other areas. Other members
expect that discovery will be conducted and used in good faith for
authorized purposes, and they believe that the Department should
have reasonable powers to investigate the existence of suspected
violations.

We do, however, take a strong position on one additional point.
We believe the bill conspicuously omits—and should include—a
variety of available protections for both the persons on whom the
CID is served and for the persons under investigation.

Let me summarize briefly the seven important extensions of the
CID powers that would be effected by the Act, and make a few
comments on them; and then I should hke to hear any questions you
may have.

First, the extension to incipient violations. The provision would
give the Department power to investigate planned mergers; we
think it should have that power. We think that the period just prior
to the consummation of a merger is precisely the time when investiga-
tion is most important. Beyond mergers, however, we oppose the
extension. It seems to us that no case has been made for use of the
CID powers for the vague category of “activities which may lead to
any antitrust violations.”

We find this language very broad and disturbing. We do not know
what it means. Does it include, for example, the power to investigate
into an attempt to attempt to monopolize? The Justice Depart-
ment’s testimony has not suggested one circumstance other than
mergers for which this provision is intended, and we think it is properly
limited to that activity—mergers.

As to natural persons, we see no reason why the CID power should
not be available as against natural persons as well as corporations.
However, although we support that extension in principle, we believe
that if the power 1s extended to natural persons, there must be various
safeguards. As to safeguards on document discovery, the bill should
explicitly make available objection on grounds of self-incrimination.

he third extension is written interrogatories. We believe that
written interrogatories are often very useful in aid of a document
request; that is, written interrogatories related to the nature and
location of documents. Beyond that our members have divergent views,
and I express no position.

But, ’icpyour committee should approve written interrogatories in

principle, we do strongly believe that available protections should be
added, including objection on the grounds of self-incrimination and
all other grounds available under the Federal Rules of Civil Procedure.

The fourth extension, oral testimony, we would oppose unequivo-
cally without available ’Protections, and even with it the consensus is

aganst the extension. The consensus is that no case has been made
out for the Department’s right to require oral testimony prior to suit.
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The Department, of course, has the right to get oral testimony after
suit; it has adequate means of getting the facts in other ways before
the suit; and the burden and opportunity for harassment and other
misuse, in our view, outweigh marginal benefits. |

If the bill is extended to allow oral testimony prior to suit we would
strongly urge the addition of various fundamental rights including
rights as fundamental as the right of confrontation and cross-
examination. The rights that we would include in the bill are set forth
in our prepared statement at pages 9 and 10. b )

I will pass over, for the moment, the fifth extension, discovery from
third-party witnesses; and the sixth extension, which is the use of
evidence secured through CID powers for other investigations and
proceedings. I shall pass to the seventh extension, which is, we believe,
enormously significant and one which is underplayed. This is the ex-
tension in (i)(2). By negative implication, the provision clearly im-
plies that the Division may use its CID powers to obtain evidence for
administrative and regulatory proceedings if it can not get the evi-
dence under procedures of the relevant agency. Mr. Kauper, as you
know, would strike the “if” clause, and I think we must address
the provision without the qualification. The provision would give
the f)upurl.ment the power to use CID’s for investigative reasons not
related to suspected violation. This is a very far-reaching power. It
is far afield from pre-complaint investigation of a probable violation.

However appropriate it may be to an administrative agency, we do
not think it is appropriate to an enforcement body. We are particularly
concerned about the enactment of this provision in the context of the
})I"i&s&l‘ll form of the bill. The taking of oral testimony from witnesses
or use in nonadjudicatory proceedings without the protection of the
Federal rules, and with the testifying party having only the most
circumscribed rights of objection, provides, in our view, far too much
latitude with too few safeguards, and too little relationship to any
proper needs of the Department.

I thank you and should like very much to hear any questions you
rm?' have.

‘hairman Ropivo. Well, thank you very much.

I would like to call attention to some of the statements vou have
made, and in reflecting I would like you to consider the fact that some
of the provisions of the Antitrust Civil Process Act of 1962, namely,
15 U.S.C. 1312 (e)(1), and 15 U.S.C. 1314(e) are not changed by the
proposed amendments to the act expressed in H.R. 39; and vet, they
are not addressed by you in your prepared statement. You state, “The bill
conspicuously omits a variety of available protections for the person on
whom the CID is served,” and then, “important constitutional and
personal protections must be extended,” and again, “the other pro-
tections of the Federal rules, including particularly rule 30, should be
available.”

Aren’t the safeguards that you are talking about and suggesting
already expressed in the provisions of the act that I cited and wouldn’t
they apply to the new investigative tools which are in the proposed
legislation?

Miss Fox. Yes, Mr. Chairman. But the existing statute, of course,
does not extend to natural persons, and a great many of our suggestions
are protections that arise particularly with respect to natural persons.
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Also, the protections which we suggest are particularly important if
the bill is extended to oral testimony. For example, since there is no
right of deposition prior to complaint in the existing law, there is, of
course, no right to cross-examine in the existing law because it’s not
relevant.

Chairman Ropino. In other words, your objection is the fact it
doesn’t extend to persons, natural persons; is that it?

Miss Fox. No. It is simply that the addition of natural persons,
oral testimony, and third-party discovery produces the need for new
protections.

Chairman Ropivo. Well, wouldn’t rule 33 dealing with interroga-
tories apply, if we add interrogatories to the tools of investigation?

Miss Fox. I worry because the bill itself is inconsistent with appli-
cation of the Federal rules. For example, the party under investigation
would apparently have no notice or knowledge of third-party inter-
rogatory answers implicating the party under investigation. If oral
testimony is taken, tfw hearing could be closed to counsel other than
counsel for the party under examination. Suppose that a witness is
expected to testify to exchanges of price information by a party under
investigation. The party under investigation has no right to notice of
the examination and no right to attend and cross-examine. And the
person deposed has virtually no right to object.

Chairman Ropiyo. Well, would you still insist on your position
when reading the act we find, “no such demand shall contain any
requirement which would be held to be unreasonable if contained in a
subpena duces tecum, issued by a court of the United States in aid of a
grand jury investigation of such alleged antitrust violation;” nor,
“‘require the production of any documentary evidence which would be
privileged from disclosure if demanded by a subpena duces teeum
issued by a court of the United States in aid of a grand jury investiga-
tion of such alleged antitrust violation,” and in 15 U.S.C. 1314(e):
“to the extent that such rules may have application and are not in-
consistent with the provisions of this chapter, the Federal rules of civil
procedure shall apph‘ to any petition under this chapter’.

Wouldn’t they be safeguards?

Miss Fox. The first applies to document demands, not depositions.
The bill is in some respects distinetly inconsistent with the Federal
rules. For example, the bill says that a witness may not refuse to
answer any questions, nor may himself or through counsel interrupt
the examination by making objections or statements on the record,
except for privilege, self-incrimination and, “other lawful purposes.”

Now, I must disregard from my own thinking “other lawful pur-
poses” because I don’t know what it means and it is bound to invite
controversy.

And I must assume that the specific limitation is going to override
the general applicability of the lp*;?aderal rules, so that counsel would
not be able to make a statement on the record, and would not be able
to object for reasons available in Federal practice. For example, the
normal practice in the southern district of New York is that an at-
torney can object and even instruct a witness not to answer when the
question is very far afield from the issue in the law suit.

First of all, I think there is no right to do so under the bill, by its
express language. Second, even the nominal granting of such a right
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might be meaningless under this bill. Given the investigative type dis-
covery it would make possible, there may be no way to know the prop-
er limits of discovery.

Even an objection of unreasonableness would probably never be up-
held because there would be no limits of the investigation.

Chairman Ropixo. Mr. Mazzoli?

Mr. Mazzowrr. Thank you, Mr. Chairman.

I don’t have any specific questions of Miss Fox. May 1 just ask you,
Ma’am, you practice law in the area of antitrust and worked with the
present law; 1s that correct?

Miss Fox. Yes. I practice in the southern district of New York. I
have worked with the CID law to a limited extent.

Mr. Mazzovr. Then, let me ask vou, these recommendations of the
New York Bar are in part your own, your own experience as well as
the collective wisdom of the panel; is that how it is constructed?

Miss Fox. The report is the report of the Bar Association. As a
matter of procedure, it was initially a report of the Trade Regulation
Committee of the Bar Association, which was adopted by the Associa-
tion of the Bar, and we are here authorized to speak for the Association
of the Bar. I am not here to express my personal views.

Mr. Mazzowrr. I understand. Well, what I was really driving at, I
guess, I thought your statement made a lot of good sense because one
of the personal concerns I have—and I have never practiced in the
area of antitrust and I am not particularly astute on these CID’s—it
does appear that there could be some overreaching, and some mis-
chievous actions taken; and if not mischievous, at least overzealous
in the disruption of a person or a business.

I am not saying the committee ought to take all of these, buf
certainly I think the recommendations and observations yvou made
are worthy of the committee’s subsequent attention because they do
tend to show the potential here for some difficulties, unless there are
certain limitations, or certain leavening put into this formula.

So, 1 was just curious as to how they came to pass. Presumably,
then, those on the panel who worked with this are experienced in the
practice?

Miss Fox. Yes. The Trade Regulation Committee is composed of
people who basically do a lot of antitrust litigation and consulting,
and deal with the antitrust laws in their work and thinking.

Mr. Mazzovrt. Well, thank you very much.

Chairman Ropino. Miss Fox, on page 5 of the bar statement, you
state, “We agree that CID’s should be available to investizate incipient
mergers.” And then the statement is qualified by adding, “Beyond
mergers, we oppose this provision.”

As you know, we have had the Antitrust Division testify on H.R.
39 already, and I don’t know whether you are aware of the fact that
the Department of Justice does share some of the concerns which are
reflected in the statement about the language amending section 2 of
the ACPA, and has suggested that present section 2(c) be amended
by adding the words, “or in preparation for any activity such as
mergers, acquisitions, joint ventures, or similar transactions which
may lead to antitrust violation.”

Do you think that this language that I have just brought to your
attention, which has been suggested by the Justice Department and




121

the Monopoly Subcommittee staff limits the phrase “‘or in any activity
which may lead to any antitrust violation,” on lines 1 and 2 of page 2
of H.R. 397

Miss Fox. I think, Mr. Chairman, there is no reason to include in
such an amendment “may lead to any antitrust violation”: I think
that it should be “mergers, acquisitions, or joint ventures that, if
consummated, may be antitrust violations.”

Chairman Ropino. Would you state that again, please?

Miss Fox. ‘“Mergers, acquisitions, or joint ventures which, if
consummated, may be antitrust violations.” I see no reason to include
the broad, ambiguous language, “which may lead to any antitrust
violation.” I think that would get into many unnecessary problems,

Chairman Ropino. Mr. McClory?

Mr. McCrory. Thank you, Mr. Chairman.

I can understand that this recommendation for additional investi-
gative authority in the Department of Justice could be helpful in
developing evidence and providing information. But, could you inform
the committee in what respect the Department of Justice is failing at
the present time, or are these just suspicions, or do you have any
particular instances or cases where they are failing because they
don’t have this added authority?

Miss Fox. I don’t, Mr. McClory, and we as a committee were very
disturbed that the Justice Department did not come forward with
such instances, We would have felt much more comfortable supporting
provisions of the bill if we knew of such instances. Indeed we may have
gone further in supporting the bill if the Justice Department had
come forward and said, “In this case, and in this case, and in this
case I needed this data and couldn’t get it; there was no way for
us to get it.”

Mr. McCrory. Well, you have suspicions, or you have a feeling
that there could be a better enforcement, or more antitrust cases
developed with this authority?

Miss Fox. Let me answer this way. I think there might be more
enlightened enforcement with the adoption of the additional provisions
we recommend, which may mean some cases are not brought; it may
mean that the pre-complaint investigation discloses facts leading the
Government not to sue. That might amount to more enlightened
enforcement.

Mr. McCrory. Are you not apprehensive that perhaps this would
just result in satisfying curiosity with regard to operations, without
any basic antitrust case?

Miss Fox. We do think that a line should be drawn, and this line
drawing would cut off possibilities for abuse. For example, we do not
suggest the extension of the act to allow oral testimony.

Mr. McCrory. I thank you very much. I did arrive here late, I will
have occasion to examine your views and testimony. I thank you
very much, and I yield back the balance of my time, Mr. Chairman.

Chairman Ropivo. Miss Fox, before I yield to counsel who wants
to clarify a point, on page 11 of your statement you state that the
application of the new investigative tools to persons not under investi-
gation but who do have information that is relevant to an antitrust
investigation would, in the opinion of a number of your members, be
generally unnecessary and unduly burdensome since the relevant facts
can be learned by less burdensome means.
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Haven’t we always, in opposing some new provisions, or new proce-
dures, reverted to the general use of the word “burdensome” without
being explicit; and could you tell me whether or not there are any
specifics that you could apply when you say there could be less burden-
some means?

Miss Fox. Yes. I appreciate your concern with the word “burden-
some,” and we, as & committee, would not have used it alone. In other
words, I don’t believe it is the sense of the committee that the burden
on a witness is any reason why, in itself, the Government shouldn’t
be granted more power for pre-complaint discovery.

I will address your question specifically, but I just want it to be
clear that those who felt that powers were unnecessary and could be
used to inflict burden put a stress on the word “unnecessary” and
really felt that the Government hadn’t made its case for need.

To address your question as to the less burdensome ways in which
the Government can get the information: The way, as a practical
matter, in which it gets the information most often is by voluntary
cooperation. I understand there are some difficult problems in volun-
tary cooperation. Small competitors in an industry may often have
fears of telling on the large companies in the industry, fears—if their
communications become known—of retribution. So, maybe some infor-
mation will not be forthcoming. However, in my experience, if a com-
pany feels it is being unduly restricted by another company, and feels
that it needs relief, it will very often give the facts to the Justice
Department and cooperate to the extent necessary.

In addition to obtaining information through cooperation, the Attor-
ney General has the right, in theory, to get discovery through the
FTC. As T understand it, that option is generally not used, and the
Justice Department would like the power itself, rather than going
through the FTC. There is, of course, also the ability to get the facts
directly from the person under investigation through the existing
CID power, and, if it is a criminal matter, through grand jury
proceedings.

And then, of course, after the complaint is filed, witnesses can be
subpenaed.

Those members who felt there should be no extension of CID
powers to third-party witnesses basically felt that voluntary coopera-
tion would bring forth most of the facts needed, and that otherwise
the direct route to the party under investigation would be
satisfactory.

Chairman Ropivo. On page 12, you state: “The bill should require
that the CID specify whether the person upon whom the subpena is
served is under investigation, or is merely a witness.” Do vou think
that this would really comply with the need to assure that the inves-
tigative tools are used in a manner to obtain the facts in an expedient
manner or to insure that the investigation is finally settled? And,
doesn’t what you are suggesting really limit the purpose of the CID,
and put on an undue restriction?

Miss Fox. I don’t think it is an undue restriction. The Justice
Department should know whether this person served is under investi-
gation. That does not mean that if the person is first asked for docu-
ments as a witness, he cannot thereafter become a person under
investigation. I think that subsequent option provides the necessary
flexibility.
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A person who is testifying—supposing it's oral testimony—really
ought to know why he is there. This knowledge might affect his
preparation. It might offset the advice he gets from counsel. And
simply as a matter of basic fairness, he ought to know why he is there.

Also, this protection directly answers an argument that was made
against extension of CID powers to witnesses by the Chamber of
Commerce or the NAM-—that innocent people called to testify may
be under tremendous psychological pressure and may be ostracized as
wrongdoers. At least a witness will know when he 1s only a witness,

Chairman Ropino. Well, but don’t the Federal rules really seek a
broader purpose in using comparable investigative tools to get an
accurate acquisition of the facts, and to speed things up? Aren’t you
trying to bring about a distinction between the use of discovery
depositions and trial depositions in order to begin to restrict and
confine?

Miss Fox. Mr. Chairman, under the Federal rules one absolutely
knows whether he is a witness or a party. There is no way for him not
to know. As to your specific question, yes; the philosophy of the
Federal rules is that all the facts should come out. We, as a committee,
believe that all the facts should come out.

Chairman Ropino. Excuse me. Aren’t the CID’s subpenas now
intended to assure the coming out of the facts?

Miss Fox. Yes. If properly used a CID should get the facts out. I
don’t really think specification of whether a person is a witness would
slow things down, or tend to prevent the facts from coming out. I
think the facts will come out just as fast if the CID specifies whether
a person is under investigation or not.

Chairman Ropino. Mr. Mazzoli?

Mr. Mazzour. Thank you, Mr. Chairman.

I was going to ask, Miss Fox, a rather technical question. In your
recollection of the meetings that may have taken place in formulating
these recommendations today, was there a grudging acceptance of the
fact that there was a need for furtherance of the CID route, or was it
sort of a lusty desire to really give the Justice Department more; or
was this just, again, begrudging and was there no real enthusiasm?

I'm just kind of curious if you have a real recollection about the
tenor of the meeting.

Miss Fox. The Trade Regulation Committee is a diverse group.
We come with different points of view. I say quite frankly that some
come with a presumption on the part of the Justice Department,
saying, if a tool is appropriate to get out the facts, then it probably
should be authorized. Those who come with this view generally feel
that the Justice Department is going to use its tools fairly and prop-
erly, and that it doesn’t really have the resources for scrounging
around for details it doesn’t need.

Others have a different point of view. If the Justice Department
needs more power, they say, it had better make a strong showing of
need; and it has not. They believe that power should be granted
sparingly. They fear its abuse.

Mr. Mazzorr. So, you ran the whole gamut.

Miss Fox. Yes, we ran the whole gamut. We gave it a lot of con-
si(:oru(i(m, with people making all the arguments for one side and the
other.
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Mr. Mazzori. Very good. Thank you, that was just sort of a little
background for my help. Thank you very much.

Mr. Ropinvo. Mr. Falco?

Mr. Fanco. Miss Fox, on page 2 of your statement you express
support for, “The Department’s power to obtain written interroga-
tories ancillary to a document request.”

You expand on that in pages 6 and 7. This is a very limited endorse-
ment for the use of interrogatories during an investigation during
discovery. Doesn’t rule 33 provide, “Interrogatories may relate to
any matter which can be inquired into under rule 26(b), and the
answers may be used to the extent permitted by the rule of evidence”?

Miss Fox. That’s right. To the extent our committee states a
position on written interrogatories, it’s very limited. The whole area
of substantive written interrogatories is an unresolved point, because
of our differences of view.

Of course, under the Federal rules you can get very broad discovery
with written interrogatories, and the Justice Department can, of
course, do so after the action has started. The question is whether it
ought to be able to get all of this discovery prior to starting the action.

Mr. Favco. Well, I notice on page 6 you report that some of your
members supported a limited use of interrogatories, endorsed by the
Association because they believe, “That helpful facts will be volun-
teered” to Federal antitrust enforcers.

Isn’t this anachronistic in light of the extensive testimony in 1962
why the original act was necessary in that the Justice Department
was not getting cooperation; potential targets for investigation were
not cooperating; and that in tﬁe perspective of the last 13 years there

has been a well known rise in document destruction, particularly in
the antitrust area? I will mention three that come to my mind, United
States against ITT; United States against IBM, destruction of the
Telex Code; and the AMPI case out in the Midwest. Concerning your
a&sumﬁtion that people will be volunteering during investigations,

isn’t that outmoded both in light of the issues in the 1962 hearings,
and in the subsequent facts in the course of antitrust investigations
in the next 13 years, to 1975?

Miss Fox. I'm not sure at all that cooperation is outmoded. And
I doubt that destruction of evidence has increased—although any
such destruction is egregious. I don’t believe all your examples reflect
destruction of evidence. For example, in the IBM situation there was
destruction of attorneys’ work product, not the documents themselves.
This raises serious questions that many people debate, but it isn’t
equivalent to destroying the basic data.

I believe that companies are better advised than ever, and are more
frightened than ever, because of available penalties, to destroy evi-
dence. There will always be some document destruction, but I think
it is happening less.

However, I don't think that the question of document destruction
goes to the question of whether substantive written interrogatories
ought to be allowed.

Mr. Favnco. Well, perhaps I have a broader question. Throughout
your statement it appears to me that it is the basic position of the City
Bar that investigative depositions and investigative interrogatories
ought to be put into a full environment of adversary proceedings.
Would that be a fair summary?
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Miss Fox. That is right. We believe that prior-to complaint it is
probably unnecessary to have depositions and use substantive written
mterrogatories; but if they are endorsed, it should be adversarial; you
should let the person under investigation be present and hear the
charges made against him.

Under the bill, as it now stands, you can have a third-party witness
testifying against a person under investigation. The person under
investigation is not notified of the proceeding; he doesn’t know any-
thing about it. This testimony not only can be used by the Justice
Department; it can be sent to wholly unrelated agencies without
notice or knowledge of the person under investigation.

Now, it may be factually accurate testimony, and it may be useful
testimony, but it may be that it is not factually accurate and the
person under investigation never has the opportunity even to know
what it says.

Mr. Farco. Well, I just like to postulate this assumption, if the bill
remains as it is, without the adversarial environment or safeguards
that your association deems is necessary, wouldn’t, if a complaint
or a grand jury indictment follows an investigation, a defense attorney
have extensive power to discover what was obtained in the investiga-
tion by way 0# a bill of particulars, interrogatories, depositions, et
cetera, so that most of your concern for the adversaral environment
is only merely delay if a case results; and, doesn’t exist and is moot
if no case results?

Miss Fox. There may be some rights to obtain the information.
There is a question whether a deposition taken of third-party witnesses
would or should be within the Freedom of Information Act; and 1
believe that Mr. Kauper said it should not be.

However, you are assuming that an indictment or a case is properly
brought. There might be reliance on inaccurate testimony for purposes
of bringing suit; or inaccurate testimony may be used against a
person In an administrative proceeding without his ever knowing it.

Mr. Farco. Well, before proceeding I would just like to be clear:
Your position is that you really would like to move the adversarial
setting into the investigative stage?

Miss Fox. Well, let me step back. First of all, we would not like
to see all of the traditional post-complaint powers extended to pre-
complaint proceedings. We would like to reserve the adversarial
stage for the period after the complaint is issued. We do think that
the Department ought to have the powers necessary to get the basic
facts before a complaint is brought, but we do think that it can get
the facts necessary to know whether a complaint should be brought
by available means plus the extensions that we recommend should
be adopted.

Mr. Farco. Mr. Chairman, may I have a few more minutes?

Mr. Mazzor1. Certainly.

Mr. Farco. I would like to continue the analog or comparison
between CID tools and the tools available through discovery, to
ascertain some principles that are common to both. For example, in
discovery practice, doesn't the person wanting, or seeking, to take a
deposition merely serve notice of taking of deposition, with the burden
being on the other party, the proposed deponent, to seek a protective
order if they have some reason why they think the deposition shouldn’t
be taken?

56-900 O - 75 - 0
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Miss Fox. That’s right.

Mr. Fanco. Wouldn’t that also be available to the person under
investigation, or the proposed deponent in the investigative CID
deposition?

Miss Fox. We believe it should be available.

Mr. Farco. Would your anxiety be assuaged if it were assumed
that the provisions of the act not changed by the bill would continue
to apply?

Miss Fox. I worry about the provisions of the bill inconsistent or
arguably inconsistent with the Federal rules.

Mr. Favrco. But the common principle is that the person being
served with the order t¢ be present, whose deposition will be taken,
has the burden of going to the court to seek a protective order, doesn’t
he?

Miss Fox. Yes, that's right.

Mr. Farco. And under the ACPA procedures, if a person wants
to resist any investigative tool, they just don’t have to respond, so
that the Attorney General has to make application to the court; or,
alternatively the target of the CID has the option, already, which is
merely entrenched under the bill, of going to the court in the first
instance and taking the initiative of seeking a protective order or a
motion to quash whatever investigative tool is served. Isn’t that
correct and aren’t burdens thus delineated?

Miss Fox. In theory, yes. My colleague, Mrs. Schubin, just men-
tioned an important point. If the bill does extend, as it now does to
allow investigative discovery—that is, discovery without a view to
bringing an action for a specific, suspected violation—there is no way
even to apply fundamental concepts of the Federal rules. There are
virtually no proper limits of discovery. And there is no way for the
party served to know his relationship to the investigation. In other
words, the right to move to quash would be an empty right, because
the motion would virtually never be granted.

Mr. FaLco. Well, the bill does provide for rendering inapplicable
the Publicity in Taking Evidence Act, which covers depositions in a
civil case; isn’t that true?

Miss Fox. I didn’t hear you, I’'m SOITY.

Mr. Favnco. The bill presently renders inapplicable the Publicity
in Taking Evidence Act for investigative depositions unlike discovery
depositions for which the congressional policy that depositions in
discovery should be open to the public, 15 U.S.C. 30, will continue to
apply, doesn’t it?

Miss Fox. Yes.

Mr. Favco. Is the substance of what vou have been saying that you
oppose rendering inapplicable the Publicity in Taking Evidence Act
to nvestigative depositions?

Miss Fox. The association has expressed no views on it.

Mr. Favco. I think the chairman will agree that if you have further
comments, you could submit them for the committee.

Mr. Mazzowrr. They would be received by the committee and made
part of the record any further comments vou wish to make, or ampli-
fication of questions that occurred today; they would be welcomed
and would be made part of our record.

Counsel for the minority, Mr. Polk?

Mr. Pork. Mr. Chairman, thank you.
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Miss Fox, I would like to point out that at least in regard to one
aspect of section 30, title 15, you have taken a position, I believe.
You said that you oppose the exclusion of the target of the investiga-
tion from the taking of oral testimony. So, to the extent that the
taking of oral testimony would be in secret

Miss Fox. That's right.

Mr. Pork. 1 believe you oppose

Miss Fox. That's right; we believe the testimony about a person
under investigation should not be secreted from the person under in-
vestigation. \i\ reservation extended to other persons.

Mr. Pork. Fine. I would like to perhaps give you an opportunity to
explain further what seems to be a fundamental premise of much of
your position, and that is that the Department of Justice is and ought
to be merely a law enforcement agency. Very often you have simply
said, “The granting of this power would be inconsistent with the func-
tion of the Department of Justice merely to enforce the law; it
shouldn’t be like the FTC that has investigative powers.” Why
shouldn’t it be?

Miss Fox. You are right—it certainly is the consensus, and more or
less the assumption, of our committee that the Justice Department is
an enforcement agency and should not have investigatory functions
regarding competition policy.

There are now two antitrust organizations in Government: the
FTC and the Justice Department. The FTC has investigative powers
and duties generally, along with its adjudicatory duties and powers.

The Justice Department is in the executive branch. It is basically an
enforcement body. It has limited resources, although efforts are being
made to get it more. There are many potential cases that should be
investigated. There are policy questions to be dealt with: What cases
should be brought? Investigations of what probable violations should
be pursued? What part of its resources should be devoted to hard-
core violations? What part should be devoted to developing areas of
the law—structural monopoly, whatever performance of these func-
tions requires thinking, direction, and commitment of money and staff.
These are the things that, in our view, should basically occupy the
Justice Department.

Mr. Porx. I note that you do not mention the Department’s
participation in regulatory agency proceedings.

Miss Fox. I did not.

Mr. Pork. Does your committee frown on that?

Miss Fox. I’m sorry?

Mr. Pork. Does your committee frown on that participation?

Miss Fox. No. The Justice Department is and should be extraor-
dinarily knowledgeable in the antitrust-regulatory area, and has
expertize to contribute in that area of the law.

Functions of some administrative agencies are intimately related
to those of the Department. An example is the once pending ITT-
ABC merger. The .Justice Department participated before thc FCC.
That seems logical. Also, the Justice Department participates in
shaping the direction of :-ngulatm"\‘ laws insofar as they reflect or
relate to competition policy—the trucking law, the airlines law,
et cetera. They should be doing this thmkmg and making these
contributions. That is a proper use of their expertise.
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However, whether the Division should be conducting grassroots
investigations with a veiw to formulating policy, as opposed to lending
their expert point of view that they have gained from their enforce-
ment function, is another question. It is the committee’s view that
the Division is not the body that ought to be doing grassroots ex-
ploratory investigations.

Mr. Pork. So, although you believe the Department of Justice
serves a valuable purpose in regard to participating before these
agencies, you don’t believe it's so valuable that they should have the
use of CID authority with respect to that. Is that your position?

Miss Fox. No. I don’t derogate the Department’s function before
agencies. I simply do not think that it is the body that ought to extend
its resources to grassroots investigations for administrative reasons,
as opposed to bringing actions,

Mr. Porx. Well, if we may move from policy to a more technical
point, with regard to section 5(b) of the current act—1I believe counsel
referred to that earlier—the target of a CID may petition the court
for an order modifying or setting aside such a demand. At that point,
there is rule 26 of the Federal Rules of Civil Procedures regarding
protective orders; is that applicable in view of section 5(e) of the
current act which says, “To the extent that such rules may have
application and are not inconsistent with the provisions of this
chapter, the Federal Rules of Civil Procedure shall apply to any
petition under the chapter.”?

Miss Fox. On the face of the present bill there are many areas
where the Federal rules would necessarily have limited application
because of specific provisions inconsistent with application of the
rules. One would be the limitation of the right to object to deposition
questions. Another would arise from the fact that the bill allows use
of the CID power for administrative and regulatory proceedings, so
that one cannot know the limits of the invest igation; in fact, there
may be virtually no limit.

Mr. Pork. Of course, under the present act the limits are with
regard to a petition that has been filed.

Miss Fox. T would have to study the present act to see whether
there may be provisions inconsistent with application of the Federal
rules. T would worry that there may be inconsistencies.

However, the issue comes up in its most troublesome form only
when you extend the CID powers to natural persons, oral deposi-
tions, and investigative discovery,

Mr. Mazzovr. The gentleman’s time has expired,

I would like the record to reflect that Ms. Jordan and Mr. Rails-
back are with us. We will now recess, to reconvene at 10:30, following
the quorum call.

[Whereupon, at 10:15 a.m. a recess was taken until 10:35 a.m.]

Mr. Mazzor1. The committee will be in order. If T understand
eorrectly, Miss Fox, you have some further words and further state-
ments that you wish to make a matter of record?

Miss Fox. Yes, Mr. Chairman. A number of the members of the
committee raised questions about the applicability of the Federal
rules,

Section 5(e) provides that the Federal rules should be applied.
to the extent that they may be applicable and are not inconsistent.
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I think that the words of 5(e) might be clarified. But, passing that
for & moment, I think that a provision mandating that the Federal
rules apply where they are not inconsistent with any provision of
the act would be generally sufficient if there were no pre-complaint
right to oral testimony and no right to use the CID for regulatory and
administrative discovery. If you wish to allow administrative or
regulatory use, there is no easy way to make Federal rule protections
applicable. If you wish to allow oral discovery, we think inconsistencies
with the rules that appear on the face of the bill should be cured,
These include the provisions disallowing the rights of objection and
cross-examination, and contemplating no notification when a third-
party witness is called to testify.

Mr. Mazzovr. Are those inconsistencies a matter of draftsmanship?

Miss Fox. Both a matter of draftsmanship and of policy.

Mr. Mazzovr1. Policy?

Miss Fox. There are important policy questions raised—the
question of whether the person under investigation has the right to
get notice to come and cross-examine; that is an important question;
whether he has the right to object—assuming that he is there either
because he is under investigation or the bill is changed ; and whether
his counsel has the right to make a statement on the record. These are
matters of policy. They are matters regarding the fundamental right to
counsel.

Mr. Mazzovrr. That is for this committee to decide.

Miss Fox. That is right.

The argument we have heard against the right to cross-examine,
and against the right to make statements on the record, is that defense
counsel will so clutter the record and use strategies to complicate
and delay that the Government will never complete pretrial discovery.
Of course, that may be a possibility; counsel may use strategies for
delay; that is a risk; but the committee believes that the right to
cross-examine and the right to counsel are so fundamental that they
should be extended.

Mr. Mazzor1. Well, we thank you very much. Does counsel want
to pursue this?

Well, if not, we thank you very much for your testimony. And,
as I mentioned earlier, the subcommittee would ?)e delighted to receive
any further statement that you might have, an afterthought, or upon
reflection you might wish to add, to amplify your testimony tO(Fﬂ. 7

\lVo thank you very much, you and your colleague, for your help
today.

Miss Fox. Thank you.

[The prepared statement of Eleanor Fox follows:]

STATEMENT OF THE ASSOCIATION OF THE Bar oF tHE CIity oF New YORK BY
Ereaxor M. Fox, CuairrersoN, CoMMITTEE ON TRADE REGULATION

My name is Eleanor M. Fox. I am Chairperson of the Committee on Trade
Regulation of the Association of the Bar of the City of New York.

The Association of the Bar of the City of New York (which I shall call the
“City Bar”') consists of more than 10,000 members, many of whom practice in
the field of antitrust among others. The City Bar includes attorneys in private
practice representing plaintiffs and defendants, and it includes attorneys who
are serving or have served with the Department of Justice or the Federal Trade
Commission.
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(r){n gghalf of the City Bar, I am pleased to accept your invitation to testify on

H.R. 39 would broaden the Department of Justice's pre-complaint discovery
powers in a number of important respects, and it may be read to give the Depart-~
ment new investigatory powers as well.

The City Bar’s view of the bill is mixed: that is, it supports the bill in part and
opposes it in part. It wholly supports the view that the Department of Justice
should have the necessary powers to investigate antitrust violations prior to suit.
Indeed, it believes that sufficiently full and eareful pre-complaint investigation
may often result in a decision not to sue.

To advance this end, the City Bar supports an extension of the Civil Process
Act to allow investigation of mergers prior to their consummation; it supports ex-
tension of the CID powers to natural persons under investigation if important
Constitutional and other personal protections are extended, and it supports the
Department’s power to obtain written interrogatories ancillary to a document
request from persons under investigation.

However, the City Bar believes that the CID power should have limits. There
is a point beyond which, in our view, the usefulness to the Government of this aid
in antitrust enforcement is minimal; the necessary facts can be learned in other
ways, and the opportunity for abuse of personal and com any rights is great and
is not outweighed by a proper Governmental purpose. Thus, we oppose the use
of the CID power to obtain oral testimony from third party witnesses, We oppose
the extension of the CID power to aid in exploring the amorphous realm of acts
that “may lead to any antitrust violation’—a grant of authority we believe more
nearly suited to investigative and regulatory bodies than to enforcement bodies.
And we oppose an expansive use of the CID power for the purpose of getting
evidence in Federal administrative and regulatory proceedings.

Within these outer limits, we have widely differing views. Some members
approach the increased discovery powers with skepticism; cite the experience of
Watergate in expressing fears of bureaucratic abuse, and feel that the Attorney
General and Assistant Attorney General have not shown that such potentially
far-reaching pre-complaint discovery is needed. Other members of the Committee
expect that discovery will be conducted and used in good faith for authorized
purposes, and believe that the Department of Justice should have all reasonable
powers to investigate, and confirm or controvert, the existence of suspected
violations.

We do, however, take a strong position on one additional point: We believe that
the bill conspicuously omits a variety of available protections for the persons on
whom the CID is served and for the persons under investigation. For example, one
whose deposition is taken may “not refuse to answer any question, nor by himself
or through counsel interrupt the examination by making objections or statements
on the reeord,” except that he may refuse to answer on grounds of privilege or
self-incrimination; and the person under investigation is entitled to no notice of
depositions of third party witnesses and has no right to appear and cross-examine
these witnesses—even though the testimony so obtained may later be used against
him without his knowledge before a wholly different body on a wholly different
matter. We believe that if new powers of the type pro posed are to be legislated,
important Constitutional and personal protections must be extended to the persons
from whom discovery is sought and the persons under investigation.

ANALYSIS OF THE PROPOSED POWERS

There are seven important respeets in which the bill extends existing law, and
I would like to deal briefly with each of these,

1. Imvestigation of incipient violations

H.R. 39 would extend the scope of the Department’s pre-complaint investiga-
tion to “any activity which may lead to any antitrust violation.” Title 1T of S.
1284, the bill’s counterpart in the Senate, would further extend this provision by
permitting the Department to ascertain whether any person “is about to engage
in . . . any activities which may lead to any antitrust violation.”

This provision would give the Department CID powers to investigate planned
mergers and all other inchoate violations,

We agree that CIDs should be available to investigate incipient mergers. The
CID should not be unavailable merely because the merger has not been constim-
mated; indeed, the period just prior to consummation is precisely the time when
investigatory powers are most important.
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Beyond mergers, we oppose this provision. No case has been made for extension
of the CID powers to the vague category of “activities which may lead to an
antitrust violation.” The Department of Justice, in the testimony on its behalf,
has not even suggested a circumstance, apart from mergers, for which this language
is designed. Much less has it shown need for powers of discovery into these unde-
fined prospective violations.

2. Natural persons

There seems to us to be no reason why pre-complaint discovery available against
corporations and other business entities under investigation should not also be
available against individuals under investigation. In principle, we support such
an extension. However, we worry about the lack of safeguards to protect the
rights of individuals and we cannot support the extension unless safeguards are
accorded.

With respeet to document discovery, we note that the proposed legislation does
not provide any right to object on grounds of self-incrimination. To require a
natural person to produce documents that might be self-incriminating may
create Constitutional problems if there are no provisions for immunity. We
believe it should be made clear that objection on the grounds of self-incrimination
is available in a demand for production of documents.

3. Wrillen inlerrogatories

Written interrogatories may often be necessary in aid of and ancillary to a
document request, With addition of eertain safeguards we support extension of
CID powers over persons under investigation to include such discovery rights.

As to more substantive written interrogatories, we express no view. Some
members are not convinced that the Department has a need for this pre-complaint
discovery. They believe that interrogatories are not likely to produce facts dam-
aging to the putative defendant, that helpful facts will be volunteered, and that
any tangential utility of substantive written interrogatories is outweighed by a
large potential for burden and abuse. Others view written interrogatories as a
potentially important pre-complaint aid that ought to be available for such
occasions as the Department should find appropriate,

If you support the principle of written interrogatories addressed to natural
persons, we strongly urge that objection on the grounds of self-inerimination
expressly be made available; and we urge that the answering party (corporate or
natural) be accorded the other basic protections of the Federal Rules of Civil
Procedure.

4. Oral testimony

The provision for the taking of oral testimony pursuant to a CID is probably
the most far reaching and controversial of the proposed amendments to the Civil
Process Act,

We would oppose this power unequivoeally without the addition of important
protections. Even with such protections, our consensus is against this extension
on the grounds that (1) no case has been made for the need for oral testimony
prior to suit, and (2) the burden, and the opportunities for harassment and other
misuse, outweigh possible marginal benefits to the Government.

In arguing for extension of the CID powers to cover oral testimony, the Depart-
ment of Justice cites, among other things, the fact that similar powers have been
given in the antitrust field to the Federal Trade Commission.

The analogy to the Federal Trade Commission is not helpful, The Federal
Trade Commission has important investigative functions, including those relating
to general economic effects of acts, practices and business structure, while the
Division’s responsibilities are essentially for enforcement. Broad powers, similar
to those of the FTC, were considered and rejected prior to enactment of the
existing Antitrust Civil Process Act. The Attorney General's National Committee
to Study the Antitrust Laws stated the following recommendation in 1955:

“We reject the proposal for legislation authorizing the Department of Justice
to issue the type of administrative subpoena typically employed by regulatory
agencies. Unlike the Federal Trade Commission, for example, the Department of
Justice is entrusted only with law enforcement. The grant of subpoena powers
suggests broader regulatory powers, structural reorganization, a system of hearing
officers and a panoply of administrative procedural protections which the Com-
mittee is not prepared to recommend. We would, in addition, disapprove any
subpoena power that would permit prosecuting officers in antitrust investi gations
to summon sworn oral testimony by placing businessmen under oath in the
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absence of a hearing officer and like safeguard. Such authority is alien to our
legal traditions, readily susceptible to grave abuse and, moreover, seems un-
necessary,” !

If, however, you should favor the use of the CID to compel oral testimony, we
have strong recommendations for the addition of protections.

(1) As the bill now stands, all persons under investigation but not testifving,
and their counsel, may be excluded from the examination. Indeed, they are
not entitled to any notice of it. We believe that all persons under investigation
or their counsel should receive reasonable notice of the examination and
should be entitled to attend and cross-examine. These are fundamental
rights.

(2) The bill now gives the deponent only a limited right to obtain a copy
of his testimony; for “good cause” he may be limited to inspection of his
transeript. There is no right given to any person under investigation to obtain
a copy of a transeript, unless he was the deponent. We believe that the
deponent and all persons under investigation should be permitted to receive
a copy of the testimony.

(3) The bill provides that the deponent “shall not refuse to answer any
questions, nor by himself or through counsel interrupt the examination by
making objections or statements on the record,” except for “privilege, or
self-incrimination, or other lawful grounds.” We believe that the deponent
or his counsel should be permitted to make all objections permissible under
the Federal Rules; that he should be permitted to refuse to answer in situa-
tions appropriate in federal practice; and that there should be no ban against
statements on the record. The bill as it now stands is an undue limitation on
the right to counsel.

(4) The bill provides no right to review, correct or certify testimony. The
deponent should have these rights.

(5) The other protections of the Federal Rules, including particularly
Rule 30, should ke available. This would include the right to move to ter-
minate or limit testimony on a showing that the examination is being con-
ducted in bad faith or to annoy, embarrass or oppress.

6. Discovery from wilnesses

The proposed power to compel testimony and get other discovery from persons
not under investigation, but “with information relevant to” one, is similarly
controversial. Analogous language was contained in prior versions of the original
Antitrust Civil Process Aet and was eliminated, apparently on the grounds that
it is unfair to subject a witness to the burdens of pre-complaint discovery, and
that there is generally no need for the extension because in most cases witnesses
are cooperative.

While a number of our members would grant limited rights of pre-complaint
discovery against witnesses—particularly if restrieted to document requests and
possibly also to written interrogatories, a number of others believe the extension
generally unnecessary and undulv burdensome.

As to the provision extending the CID powers to allow oral testimony from
parties not under investigation, we oppose it. We think the relevant facts can be
learned by less burdensome means and without such an expensive grant of powers.

If you should support the proposed extensions regarding third party witnesses,
we strongly urge that certain substantive protections should be accorded and
certain technical changes should be made. These include:

(1) The bills should require that the CID specify whether the person
upon whom it is cerved is under investigation or is merely a witness.

(2) All persons under investigation should have the right to obtain copies
of all written discovery, subject to deletion of confidential proprietary
information as necessary, and they should be notified of all depositions of
witnesses and should be given the right to attend by their counsel, to cross-
examine, and o obtain a copy of the transcript of testimony.

(3) The witness served with a CID should have the benefit of all the
protections we urge for persons under investigation.

1 The Antltrust Division challenges this characterization of Its role, stating that although
it is primarily a law enforcement agency, In recent years it has become one of the prime
advoeates of competition poliey. If the new powers are sought with a view towards develop-
ment of policy rather than investigation of violations, the bills may have a broader reach
than they are commonly understood to have.
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6. Use of evidence secured through CID powers o investigale violations in other
investigations, proceedings and cases

The Department’s main thrust in support of this provision appears to be
economy; t.e., that it would be wasteful to require the Department and adminis-
trative agencies to duplicate evidence already in the hands of the Department.

We support the concept that the Department should have the right to use
documents secured in one investigation in a related investigation, proceeding or
case. Thus, if the Department obtains documents from ITT to investigate an
ITT-ABC merger, it should be free to use those documents in connection with its
participation in FCC proceedings regarding the same matter. Beyond this, how-
ever, many of our members fear that the provision is a license to the Department
to ereate a dossier on companies and individuals for unspecified future use. We
worry, too, about the loss of confidentiality of proprietary documents thus used.

If you favor this amendment, we believe that the bill should be made clear that
the CID is to be used only for an authorized, specified purpose (that is, investiga-
tion of a certain suspected civil violation) ; and if it becomes necessary or appro-
priate to use the discovery so obtained in other proceedings, reasonable notice of
such intended use should be given to the party from whom the discovery was
taken and the person under investigation.

oy

7. Use of CID power lo get evidence for administralive and regulalory proceedings

H.R. 39 provides that:

“The Antitrust Division, while participating in any Federal administrative or
regulatory agency proceeding, shall not employ the authority granted by this
Act to obtain inf ormation or evidence for use in such proceeding where an adequate
opportunity for discovery is available under the rules and procedures of the agency
condueting the proceeding.”

The provision implies that the Division may use its CID powers to obtain
evidence for use in administrative and regulatory proceedings where there is no
adequate opportunity for discovery under the procedures of the relevant agency.
The Hart-Seott Bill, 8. 1284, would specifically permit the Division to utilize
CID powers to obtain information for use in regulatory agency proceedings, and
Assistant Attorney General Kauper has endorsed this approach over that con-
tained in H.R. 39.

We strongly oppose the provision, both for its express language and the far-
reaching authority it implies. We do not believe that the CID powers should be
available for such administrative and regulatory purposes. We are particularly
concerned about the enactment of this provision in the context of the present
form of the bill. The taking of oral testimony from witnesses for use in legislative
proceedings, without the protections of the Federal Rules, and with the testifying
party having only the most limited right of objection, provides in our view far too
much latitude with too few safeguards and too little relationship to proper needs
of the Department.

CONCLUSION

We appreciate the work that has gone into this bill. We believe, as the bill
suggests, that the Department of Justice should have the power to obtain the
facts necessary to a well-considered determination of whether to bring antitrust
litigation. To the extent we are convinced that it needs broader powers to obtain
these facts, we support extension of the Antitrust Civil Process Act, qualified by
important Constitutional and other protections.
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ANTITRUST CIVIL PROCESS ACT
(S. 1284; H.R. 39)

By The Committee on Trade Regulation

INTRODUCTION

S. 1284 and H.R. 39 would amend the Antitrust Civil Process Act to
increase the Justice Department’s powers of pre-complaint discovery. The
Department now has the power to compel production, by corporations and
other business entities under investigation, of documents relevant to civil
antitrust violations. This procedure, involving Civil Investigative Demands
(“CIDs”), would be expanded by the proposed legislation to allow pre-
complaint discovery: (1) against natural persons as well as legal entities,
(2) by written interrogatories and oral deposition as well as documents re-
quests, (3) from third party witnesses as well as parties under investigation
and (4) regarding incipient as well as completed violations, Also, the bills
would allow attorneys in the Antitrust Division to use the information so
obtained in actions, proceedings, or investigations in which they appear
other than the one for which the demand was issued, including proceedings
of other agencies; and they would allow the Department to use CID powers
to obtain evidence for use in administrative or regulatory proceedings in
which it is participating.

The bills conspicuously omit a variety of available protections for the
persons on whom the CID is served and for the persons under investigation.
For example, one whose deposition is taken **shall not refuse to answer any
question, nor by himself or through counsel interrupt the examination by
making objections or statements on the record” [except he may refuse to
answer on grounds of privilege or self-incrimination]; and the person under
investigation is entitled to no notice of depositions of third party witnesses
and has no right to appear and cross-examine such witnesses — even though
the testimony so obtained may later be used before a wholly different
agency on a wholly different matter,

Federal Legislation Report No. 75-3 (June 20, 1975),
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The Committee supports the view that the Antitrust Division should
have reasonable access to the facts necessary for proper antitrust enforce-
ment. It believes that the Division should (and therefore must have the
necessary powers to) investigate prior to suit the facts underlying a vio-
lation; indeed it believes that sufficiently full and careful pre-complaint
investigation may often result in a decision not to sue.

To advance these ends, the Committee supports an extension of the
Antitrust Civil Process Act to allow investigation of mergers prior to
their consummation; it supports extension of the CID powers to natural
persons under investigation if important Constitutional and other per-
sonal protections, detailed below, are extended, and it supports the De-
partment’s power to obtain written interrogatories ancillary to a docu-
ment request from persons under investigation.

However, the Committee believes that the CID power should have
limits. There is a point beyond which, in our view, the usefulness to the
Government of this aid in antitrust enforcement is minimal; the necessary
facts can be learned in other and better ways, and the opportunity for
abuse of personal and company rights is great and is not outweighed by
a proper Governmental purpose. Thus, the Committee opposes the use of
the CID power to obtain oral testimony from third party witnesses, and
most members of the Committee would not support extension of the
CID powers to oral testimony even of companies under investigation.
The Committee opposes the extension of the CID power to aid in ex-
ploring the amorphous realm of acts that “may lead to any antitrust
violation” — a grant of authority we believe more nearly suited to inves-
tigative and regulatory agencies than to enforcement bodies. And the
Committee likewise opposes an expansive use of the CID power for the
purpose of getting evidence in Federal administrative or regulatory pro-
ceedings.

Within these outer limits, the members of the Committee have differ-
ing views on the appropriate scope of a revised Civil Process Act —
whether, for example, written interrogatories not ancillary to a docu-
ment request are reasonably necessary and should be authorized; whether
CID discovery against third party witnesses should be permitted, and
whether discovery so obtained should be available for use before other
agencies. Some members of the Committee approach such increased
powers of the Department with skepticism; cite the experience of Water-
gate in expressing fears of bureaucratic abuses, and feel that the Attorney
General and Assistant Attorney General have not shown that such poten-
tially far-reaching pre-complaint discovery is needed. Other members of
the Committee expect discovery to be conducted and used in good faith
for authorized purposes, and believe that the Department of Justice
should have all reasonable powers to investigate, and confirm or contro-
vert, the existence of suspected violations,
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The Committee strongly urges that, if new powers of the type proposed
are to be legislated, important Constitutional and personal protections must
be extended to the persons from whom discovery is sought and the persons
under investigation.

HISTORY

Prior to the enactment of the antitrust Civil Process Act in 1962,' the
Justice Department had four possible methods of obtaining2 information on
which to base a civil antitrust suit: voluntary cooperation, grand jury in-
vestigation,” the pre-complaint investigatory powers of the Federal Trade
Commission, on request of the Attorney General, and the bringing of suit
and then using the discovery provisions of the Federal Rules of Civil Proce-
dure.® The present Antitrust Civil Process Act can be traced back to the
1955 report of the Attorney General’s National Committee to Study the
Antitrust Laws, which found the above methods inadequate and endorsed
a grant to the Department of Justice of Greater investigative authority in
civil antitrust matters through the vehicle of the Civil Investigative Demand
(CID).® The Supreme Court gave further impetus to this proposal when it
held in United States v. Procter & Gamble” that the Justice Department’s
proceeding by way of grand jury investigation in instances in which it had
no intent to bring a criminal suit constituted an abuse of process.

Bills to grant pre-complaint discovery powers were introduced in the
84th through 87th Congrcsscs.x and, in 1962, after extensive hearings,
the Antitrust Civil Process Act was passed in a form closely following
the recommendations of the 1955 Attorney General’s Committee’s report.

In its present form, the statute gives the Antitrust Division the power
to compel a prospective civil defendant (other than a natural person)’ to
produce documents at the investigative stage of a proceeding before a
complaint has been filed. The demand must state the nature of the con-
duct constituting the alleged violation and must describe the documents
to be produced with sufficient particularity to identify them fairly.'® The
demand may not seek privileged documents, nor may it contain that
which would be considered unreasonable if contained in an antitrust
grand jury subpoena.'’ Examination of the documents produced in re-
sponse to the CID is restricted to the Department of Justice,'? and the
original documents are to be returned on request if no case or proceed-
ing arising from the investigation has been instituted within a reasonable
time.” The Act provides for enforcement of the demand by the Depart-
ment™ and for the testing of its sufficiency in the federal district court
by the company served.*

The constitutionality of the Act under the Fourth Amendment's pro-
hibition against unreasonable search and seizure was upheld in Petition of
Gold Bond Stamp Company,'®
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Further investigative powers were sought by the Department in 1974
when, in response to the President’s anti-inflation message to Congress urg-
ing a “return to the vigorous enforcement of the antitrust laws’’ as one
means of increasing productivity and containing prices,)” a bipartisan bill
(H.R. 13992) was introduced by the Chairman of the House Committee on
the Judiciary and his Republican counterpart. No hearings were held on
the bill during the 93rd Congress and it was reintroduced in the 94th
Congress as H.R. 39. In March of 1975, Senators Hart and Scott included a
similar but broader proposal as part of their comprehensive antitrust im-
provements bill, S. 1284, and on April 21, 1975, Senator Fong, for him-
self and Senators Hart and Scott, introduced S. 1637, a duplicate of
HiR. 39;

The proposed legislation seeks to extend the Department’s civil investi-
gative powers in the important respects detailed on page 1 supra.’

NEED FOR THE LEGISLATION

The basic rationale in support of the bills is contained in the Attorney
General’s letter of April 4, 1974 to the Speaker of the House accompany-
ing the predecessor bill in the 93rd Congress, H.R. 13992.%° The letter ad-
vises, first, that the legislation seeks (1) to correct the decision in United
States v. Union Oil of California,®* which held that the Department could
not issue a CID to investigate a merger which had not yet been consum-
mated because no violation of law had occurred, and (2) to clarify that evi-
dence obtained by a CID may be used in cases other than those arising out
of the investigation that gave rise to the CID.??> However, the major purpose
of the legislation, as stated in the Attorney General’s letter, is “simply [to]
make available to the Attorney General the same antitrust investigatory
powers in civil investigations that he now has in criminal investigations, and
provide him with authority similar to that of the Federal Trade Commis-
sion.”?® The letter also notes that similar powers have been granted to a
number of states’ Attorneys General in investigating violations.?*

The Attorney General criticizes the limitations placed in the 1962 legis-
lation as having “left the Act far from meeting essential investigatory needs
of the Department’s Antitrust Division; and he asserts that *‘the same
reasons that supported enactment of the Civil Process Act speak for the
Act’s expansion.” However, we note that a number of the additional pow-
ers proposed by the legislation had appeared in bills for the initial Civil
Process Act and were deleted before its enactment.?’ This fact, combined
with the absence of any attempt by the Department to show that it needs
the additional powers proposed, has led members of the Committee to
question whether sufficient need exists and to consider whether the De-
partment should be required to show more clearly how the existing law
has proved inadequate and why the concerns that led to deletion from the
1962 bills of many of the powers now sought are no longer valid.?

4
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ANALYSIS OF THE PROPOSED POWERS

1. Premerger Investigation and Investigation
of Other Incipient Violations

H.R. 39 would extend the scope of pre-complaint investigation to “any
activity which may lead to any antitrust violation.” S. 1284 would further
extend this provision by permitting the Department to ascertain whether
any person “is about to engage in . . . any activities which may lead to any
antitrust violation.”

The Committee agrees that CIDs should be available to investigate incip-
ient mergers. The CID should not be unavailable merely because the merger
has not been consummated; indeed, the period just prior to consummation
is precisely the time when investigatory powers are most important.?” Ex-
tension of the CID to premerger investigation would satisfy entirely the
Department’s stated rationale for extension to incipient violations.

Beyond such an extension the Committee opposes the provision dis-
cussed. No case has been made for extension of the CID powers to the
vague category of “any activities which may lead to any antitrust violation™;
much less has the case been made for use of the CID to ascertain whether
any person “is about to engage in . . . any activities which may lead to any
antitrust violation,”®

While the merger situation is the only circumstance for which such a
case has been made, in no event should the language be so broad and indefi-
nite as that contained in the bills. If Congress should support broader dis-
covery into inchoate violations in addition to mergers, we would then sug-
gest the following language of limitation:

“The term ‘antitrust investigation’ means any inquiry conducted
by any antitrust investigation for the purpose of ascertaining
whether any person is or has been engaged in any antitrust viola-
tion or is planning to perform in the immediate future an act which
if consummated would violate the antitrust laws.” (proposed lan-
guage underscored)

2. Natural persons

There seems to us to be no reason why pre-complaint discovery available
against corporations and other business entities under investigation should
not also be available against individuals under investigation, and in principle
we support such an extension. However, we worry about the lack of safe-
guards to protect the rights of individuals and we cannot support the exten-
sion unless safeguards are accorded.

Since we address, in this Section 2, only document requests served on
natural persons under investigation, we shall limit our comments in this
section to document requests only.
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While the proposed legislation provides for objections to oral testimony
on grounds of self-incrimination and for the use of existing immunity pow-
ers to compel such testimony, there appears to be no counterpart for docu-
ment production. As then Assistant Attorney General in charge of the
Antitrust Division Mr. Lee Loevinger pointed out during the 1962 hearings,
to require a natural person to produce documents that might be self-
incriminating could create Constitutional problems if there are no provi-
sions for immunity, and there is some question whether a document request
without testimony would grant immunity.?® We believe it should be made
clear that objection on the grounds of self-incrimination is available in a
demand for production of documents.

8. Written interrogatories

The Committee understands that written interrogatories may often be
necessary in aid of and ancillary to a document request, and supports (with
addition of certain safeguards) extension of CID powers over persons under
investigation to include such discovery rights.

As to more substantive written interrogatories, the Committee expresses
no view. Some members of the Committee are not convinced that the De-
partment has a need for this pre-complaint discovery. They believe that
interrogatories are seldom very useful for uncovering facts damaging to the
putative defendant, and that any tangential utility is outweighed by the
large potential for burden and chance of abuse. Others view written inter-
rogatories as a potentially important pre-complaint aid that ought to be
available to the Government for such occasions as the Government should
find appropriate.

If the principle of written interrogatories addressed to natural persons is
supported by the legislators, we strongly urge that objection on the grounds
of self-incrimination expressly be made available; and we urge that the
answering party (corporate or natural) be accorded all other basic protec-
tions of the Federal Rules of Civil Procedure.

4. Oral testimony

The provision for the taking of oral testimony pursuant to a CID is prob-
ably the most far reaching and controversial of the proposed amendments
to the Civil Process Act.

We would unequivocally oppose this power without the addition of im-
portant protections, discussed below. Even with such protections, the large
majority of the Committee recommends against such an extension even as
to companies under investigation, on the grounds that (1) need has not
been demonstrated; there has not been a showing that oral evidence is
needed in determining whether a civil antitrust complaint should be
brought, and (2) the burden, and the opportunities for harassment and
other misuse,” outweigh possible marginal benefits to the Government.
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In arguing for extension of the CID powers to cover oral testimony, the
Department of Justice cites the fact that similar powers have been given in
the antitrust field to the Federal Trade Commission, to certain states’ attor-
neys general, and, through the grand jury procedure, to the Department
itself in criminal antitrust investigations. The grand jury analogy seems to
us inapt; oral testimony is likely to be needed in criminal cases, and the
need for a grand jury indictment is intended to be a protection to the puta-
tive defendant.

The analogy to the Federal Trade Commission is similarly not helpful,
for the Federal Trade Commission has important investigative functions,
including those relating to general economic effects of acts, practices and
business structure, while the Division’s responsibilities essentially regard
enforcement. The Attorney General’s Committee’s original recommenda-
tion in 1955 stated:

“We reject the proposal for legislation authorizing the Department
of Justice to issue the type of administrative subpoena typically
employed by regulatory agencies. Unlike the Federal Trade Com-
mission, for example, the Department of Justice is entrusted only
with law enforcement. The grant of subpoena powers suggests
broader regulatory powers, structural reorganization, a system of
hearing officers and a panoply of administrative procedural pro-
tections which the Committee is not prepared to recommend. We
would, in addition, disapprove any subpoena power that would
permit prosecuting officers in antitrust investigations to summon
sworn oral testimony by placing businessmen under oath in the
absence of a hearing officer and like safeguard. Such authority is
alien to our legal traditions, readily susceptible to grave abuse and,
moreover, seems unnecessary.”>"
As for the possible abuses, we strongly urge that, if the power to com-
pel oral testimony is favored in principle, the available protections be added.
We are concerned that, in their present form:

(1) The bills allow for exclusion from the examination of all persons
other than the antitrust investigators conducting the examination,
the person being examined, his counsel, the officer administering
the oath, and the stenographer. Thus, any person under investiga-
tion who is not testifying, and his counsel, may be excluded.

(2) The bills provide that, on good cause shown, the deponent may
be limited to inspection only of the transcript of his testimony;
thus, he may not be entitled to obtain a copy of the transcript.

(3) The bills provide that, except for “privilege, or self-incrimination,
or other lawful grounds,” the deponent *shall not refuse to answer
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any questions, nor by himself or through counsel interrupt the
examination by making objections or statements on the record.”*?

(4) The bills provide no right to review, correct or certify testimony.

If the bills should be favored in principle by the members of the legisla-
ture, we urge that they be revised to provide:

(1) All persons under investigation or their counsel should receive
reasonable notice of the examination and be entitled to attend and
cross-examine.

(2) The deponent, and all persons under investigation, should be per-
mitted to receive a copy of his testimony.

(3) The deponent should be permitted to make all objections permis-
sible under the Federal Rules and should be permitted to refuse
to answer in situations appropriate in federal practice; and there
should be no ban against statements on the record.

(4) The deponent should have the right to review, correct and certify
his testimony.

(5) The other protections of the Federal Rules including particularly
Rule 30, should be available. This would include the right to move
to terminate or limit testimony on a showing that the examination
is being conducted in bad faith or to annoy, embarrass or oppress.

5. Discovery from witnesses

The proposed power to compel testimony and get other discovery of
persons not under investigation but “with information relevant to a civil
antitrust investigation” is a similarly controversial one. Analogous language
was contained in prior versions of the original Antitrust Civil Process Act
and was eliminated at the suggestion of the American Bar Association. The
thrust of the ABA’s objection was that it is unfair to subject one who is
merely a witness to the burdens of pre-complaint discovery, and that in
general there is no need to increase the Govcrnment‘sg)owcrs in this regard
because in most cases witnesses are glad to cooperate. o

While a number of the members of the Committee would grant limited
rights of pre-complaint discovery against witnesses — particularly if re-
stricted to document requests and possibly also to written interrogatories,
a number of others agree with the rationale of the ABA. It is suggested,
however, by some generally skeptical about the extension of CID powers
to witnesses, that limited discovery against witnesses may be supportable if
the Government is first required to show good cause in the particular case.

The large majority of the Committee opposes extension of the CID
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powers to allow oral testimony from parties not under investigation. We
think the relevant facts can be learned by less burdensome means and with-
out such an expansive grant of powers,

If discovery from witnesses should be allowed, we urge the following
substantive protections and technical changes:

(1) The bills should require that each CID specify whether the person
upon whom it is served is under investigation or is merely a wit-
ness.

(2) All persons under investigation should have the right to obtain
copies of all written discovery, subject to deletion of confidential
proprietary information as necessary, and they should be notified
of all depositions of witnesses and should be given the right to at-
tend by their counsel to cross-examine, and to obtain a copy of
the transcript of testimony.

(3) The witness served with a CID should have the benefit of all the
protections we urge for persons under investigation.

6. Use of evidence secured through CID powers to investigate
violations in other investigation, proceedings and cases

The Department’s main thrust in support of this provision appears to be
economy; ie., that it would be wasteful to require the Department and ad-
ministrative agencies to duplicate evidence already in the hands of the De-
partment. We note that a similar but narrower provision was considered in
connection with the original Civil Process Act, and it was removed from
the 1962 bill before its enactment,*®

The Committee approves the concept that the Department should have
the right to use documents secured in one investigation in a related investi-
gation, proceeding or case. Thus, if the Department had obtained documents
from ITT to investigate the once planned ITT-ABC merger, it should have
been free to use those documents in connection with its participation in
the FCC proceedings regarding the same matter. However, a number of Com-
mittee members fear that, beyond its application to such related proceed-
ings, the provision is a license to the Department to create a dossier on com-
panies and individuals for unspecified future use

There is concern that if this amendment is adopted, the many carefully
drawn provisions in the existing law dealing with confidentiality of evidence
obtained under CID powers and return of documents when the investiga-
tion is closed could be rendered ineffective.

If this amendment is adopted, it should be made clear that the CID is to
be used only for an authorized, specified purpose (investigation of a sus-
pected civil violation);? and if it becomes necessary or appropriate to
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use the discovery so obtained in other proceedings, notice of such intended
use should be given both to the party from whom the discovery has been
taken and the person under investigation.

7. Use of CID power to get evidence for administrative
and regulatory proceedings

H.R. 39 provides that:

“The Antitrust Division, while participating in any Federal admin-
istrative or regulatory agency proceeding, shall not employ the
authority granted by this Act to obtain information or evidence
for use in such proceeding where an adequate opportunity for dis-
covery is available under the rules and procedures of the agency
conducting the proceeding.”

The provision implies that the Division may use its CID powers to obtain
evidence for use in such proceedings where there is no adequate opportunity
for discovery under the procedures of the relevant agency. S.1284 would
specifically permit the Division to utilize CID powers to obtain information
for use in regulatory agency proceedings, and Assistant Attorney General
Kauper has endorsed this approach over that contained in H.R. 39.%

The Committee opposes this provision. We believe that while the Divi-
sion is participating in proceedings before other agencies it should use the
discovery available under procedures of the other agency. While we of
course would urge that the protections advocated elsewhere should limit
this section, too, if enacted,’® we are particularly concerned about the en-
actment of this provision in the context of the present form of the bills.
The taking of oral testimony from witnesses for use in often broad and un-
directed proceedings of a legislative sort, having no relation to the Justice
Department’s own enforcement function, without the protections of the
Federal Rules, and with the testifying party having the most limited right
of objection and having no opportunity to defend or explain his testimony,
provides in our view far too much latitude with too few safeguards and too
little relationship to the needs of the Department.

CONCLUSION

We believe that the Department of Justice should have the power to
obtain the facts necessary to a well-considered determination of whether
to bring antitrust litigation. To the extent we are convinced that it needs
broader powers to obtain these facts, we support extension of the Anti-
trust Civil Process Act.
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However, we are concerned with the rights of persons and companies
under investigation or in possession of possibly relevant information. We
therefore urge against the broadening of the CID powers without clear
provisions extending appropriate protections.

June 20, 1975 Respectfully submitted,

COMMITTEE ON TRADE REGULATION
ELEANOR M. FOX, Chairperson
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Richard Sexton concurs in many of the points made in the Report, but dissents
because he believes the bills should be opposed in their entirety. He argues that
the Department of Justice has “more than adequate means for making pre-com-
plaint investigations” and that there has been no showing of a need for the pro-
posed *“far reaching extensions of the Federal police power.” He contends that,
“If the bills are as bad as is suggested by the Report’s many serious objections,
substantive and constitutional, they should be straightforwardly disapproved in
toto as a matter of principle.”

Robert N. Kaplan concurs in many of the points made in the Report, but dis-
sents because he supports the legislation in principle, while supporting also the
addition of certain safeguards. He belicves that the Department needs expanded
powers of pre-complaint discovery so that it can sufficiently and effectively inves-
tigate probable violations and ascertain necessary facts before determining whether
to bring suit. Also, he believes that the Antitrust Division has proper investigative
functions ancillary to its enforcement and policy responsibilities, for which powers
of discovery should be granted.
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FOOTNOTES
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15. 15 U.S.C. §1314(g).
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18. Certain of the ways in which S. 1284 is broader than H.R. 39 are discussed
in the text of this Report. Others include provisions, in S. 1284, permitting service
of a CID on “a body acting under color or authority of State law,” and on persons
who “may have reasonable means of access to” documents, or “may reasonably be
able to secure any information,” relevant to the subject matter of an investigation.

19. Other proposed changes include authorizing the Department of Justice to
extend the period in which persons served may judicially contest the demand (thus
sanctioning existing practice), and requiring certification of compliance by the party
producing the documents.

20. 120 CONG. REC. H2670 (1974).
21, 343 F.2d 29 (9th Cir. 1965).

22. Cf. Upjohn v. Bernstein, 1966 Trade Cas. 71,830 (D.D.C. 1966), in which
the court ordered the return of all documents produced pursuant to a CID that
were alleged to contain trade secrets except for a small group of documents that
the Government had chosen for use in a case in another district involving other
companies.

28. The fact-finding powers granted the FTC are among the broadest available
to any agency of the Government. They include the right to compel oral testi-
mony. See 15 U.S.C. § §41-58.

24. The Statutes of Arizona, Connecticut, Florida, Hawaii, Illinois, Kansas,
Louisiana, Maine, New Hampshire, New Jersey, New York, North Carolina, Okla-
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Attorneys General the power to summons witnesses to give oral testimony in anti-
trust investigations prior to initiation of any suit or proceeding. However, there
are significant differences between the CID bills and many of these state statutes,
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statutes,

25. 8. 167, as originally submitted, would have authorized issuance of a CID
whenever there was “reason to believe that [such] person may be in possession,
custody or control of any documentary material pertinent to any antitrust investi-
gation.” It also would have permitted the documentary material produced to be
used before any court, grand jury or antitrust agency (defined as a United States
agency charged with administration or enforcement of any antitrust law) and the
Congressional Committees on the Judiciary.

26. See statement of Rep. McCulloch, 108 CONG. REC. p. 3999 (1962).

27. Some members of the Committee nevertheless question the usefulness of
the CID procedure for getting the necessary facts regarding incipient mergers.
Assistant Attorney General Kauper, in his testimony on the merger notification
provisions of S. 1284, admitted that the use of the Civil Process Act can be a
slower means of securing information than informal means, and is subject to
many procedural delays. Thus, if the facts can be secured by voluntary co-




147

operation, as they often can be, cooperation would be a preferred method of
investigation.

28. Indeed the breadth and vagueness of the two formulations may raise
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corporations and natural persons. Sece United States v. Morton Salt Co., 338
U.S. 632, 652 (1959), FTC v. American Tobacco Co., 264 U.S. 298, 306-307
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31. Report of Attorney General’s Nat'l Comm. to Study the Antitrust Laws,
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they purport to be.

32. This limitation seems to us to run counter to increased judicial concern
regarding the right to counsel during the investigative stages of criminal cases.
See United States v. Ash, 413 U.S. 300 (1973); United States v. Wade, 388
U.S. 218, 220, 230 (1967).

83. See Hearings, supra n. 29.

34, We have considered the argument that the right of cross-examination
may be abused by persons under investigation or their counsel, who could so
extend the depositions that the investigation could not be completed within a
reasonable time. However, we believe that the right of cross-examination is so
fundamental that it should not be withheld.

35. Sec n. 25 supra.

36. See Report of The Committee on Federal Legislation, “Government
Databanks and Rights of Individuals,” 30 The Record 55 (1975).

37. This is the present interpretation of the law. E.g, Chattanooga Pharma-
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mittee on the Judiciary, Senate 94th Cong., May 7, 1975.

39. Among other things, we believe it would be essential for the CID to state
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Mr. Mazzour. T would like to call to the witness chair Mr. Mark
Green, director, Corporate Accountability Research Group, Washing-
ton, D.C.

Mr. Green, you have a statement and, of course, without objection,
it will be made a matter of the record. I would mention to you that
our schedule for this week, and for the remainder of July, is going into
session at 10 o’clock, so, we have actually work on the floor. So, if
you think your statement would lend itself to a certain amount of
summary, and then to perhaps questions that might occur thereafter—
well, let the record show that my statement was interrupted by the
very bells—well, that appears to be a notice quorum.

ut, it might be possible for you to summarize your statement, and
then we will get into the questions.

TESTIMONY OF MARK GREEN, DIRECTOR, CORPORATE ACCOUNTA-
BILITY RESEARCH GROUP

Mr. Greex. Mr. Chairman, T will be glad to very briefly summarize
my remarks, and then be available for questions.

In my view the importance of this bill is a reflection of the impor-
tance of antitrust, and it is well that people other than the chairmen
of the respective House and Senate Antitrust subcommittees are
finally beginning to appreciate the importance and damage of monop-
oly power to our economy in both its recession- and inflation-relating
tendency; and are beginning to recognize how antitrust enforcement
itself is floundering.

One reason it’s floundering are the unnecessary restraints or restric-
tions on information flow prior to complaint from the business sector
to the antitrust enforcement agency. In my view there is no rationale
for these restrictions, other than merely historic habit and neglect.
Antitrust attorneys frequently conveyed the image to me—as I was
doing research for a Ralph Nader study on antitrust enforcement—
that they were less prosecutors than dentists straining to pull teeth
from uncooperative business patients.

Yet, inadequate information about business practices strikes at
the heart of the antitrust process. Developing complex antitrust cases
is & chore and an art. H.R. 39 addresses itself to thisissue and I think
makes commendable strides to addressing the problem. In summary
it does three things:

It applies CID’s not merely to business entities, but to natural
persons; it permits written interrogatories or oral testimony prior
to complaint; and it permits the use of CID’s to investigate potential
and proposed anticompetitive activities prior to their consummation.

I strongly support these major parts of H.R. 39, as does my organi-
zation, the Corporate Accountability Research Group. We cannot see
what purpose 1s served by forcing the Antitrust Division to grope
amunt{) in the dark prior to filing a complaint. Indeed, pre-complaint
interrogatories or oral testimony give antitrust enforcement direct
access to the best evidence; that is, those potentially culpable. Just as
talking can be more interactive and informative than writing, so can
oral CID’s be more informative than the mere introduction of docu-
mentary material.
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The benefit of this provision should be apparent. First, to the extent
that deposed individuals are persuasive about their innocence and can
rovide reasonable rebutting arguments, cases which should not be
Emught. will now be less likely to be brought, sparing potential defend-
ants the expense and travail of trial.

But, to the extent that the Antitrust Division attorneys are more
knowledgeable about the relevant facts, those cases which are tried
will be better framed and more precisely argued, which could save
both antitrust and judicial resources after a complaint is brought.

And second, such additional pre-complaint discovery can avoid the
kind of intentional delay that has been historically inflicted on the
antitrust enforcement agencies, as has been documented too numerous
times to repeat here and as I cite in my testimony.

In the effort to deny these specific benefits of expanded CID’s,
the U.S. Chamber of Commerce offered a generalized rebuttal that,
in their words, “Experience has proved time and again that broad
powers breed abuse.”

It is perhaps fatal to this admission that not one antitrust example is
cited as support. I am referring to their testimony on S. 1284 before
the Senate Antitrust Subcommittee. The fact of the matter is that it is
impossible to make the case that the antitrust authorities have actively
abused their powers. Government antitrust cases are hardly ever
dismissed on summary motion. The Antitrust Division’s won and lost
record between 1945 and 1967 was a very unabusive 86 percent. Of the
1,626 CID’s sent out since the 1962 act, no more than a very small
handful has ever been voided as beyond their authority; in fact, 17
State attorneys general already possess authority comparable to H.R
39, without leading to harassment. Indeed, if there is any antitrust
prosecutorial abuse at the Justice Department, it is to thwart cases
that should be brought, rather than to harass putative defendants. As
if the chamber needs to be told, the I'T'T scandal of 1972 was hardly
about Government harassment of business.

Another argument I have been told about the bill, that has been
made by representatives of the Business Roundtable, is that it is
unnecessary because lawyers are increasingly able to civilize their
antitrust clients into complying with the law. That argument is
possible before a congressional inquiry seeking the broadest range of
views, and in a government with the first amendment, but there is
little more to commend it. Lawyers, in their own eyes, are not inde-
pendent auditors of clients' activities, but are retained counsel
representing their clients. In my study of Washington lawyers—and
I have conducted up to 300 interviews of them in writing a book called
“The Other Government” about how they do counsel their clients—
I have found numerous instances where Washington lawyers did not
civilize their clients, but collaborated with them in trying to avoid the
thrust of the antitrust laws, or even to violate the antitrust laws.

Auto manufacturers in 1965 and meat packers in 1905 also claimed
that Federal attention was not necessary because they were able to
self-regulate themselves in the public interest. It was untrue then.
and it would be naive to depend on that now.

While I support the purpose of H.R. 39, I believe it could be
strengthened by the addition of several additional passages. I believe
it should cover individuals “not under investigation”. Often suppliers,
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competitors, retailers can provide valuable information about an
antitrust violation, yet they are not within the scope of the 1962
act nor of H.R. 39. H.R. 39 says that CID’s as modified by it are not
to be used in regulatory or administrative proceedings if those pro-
ceedings have adequate subpena powers themselves. The negative
pregnant of that, I suspect, is that they can be used if those regulatory
powers prove to be inadequate.

I am troubled by this “back door” approach, which will encourage
businesses to attempt to block CID’s in regulatory proceedings,
based on this restrictive language, and they can hold up such investiga-
tions for years. I think it is a matter of record how tllm. agencies have
failed to be sensitive to antitrust considerations and I would hesitate
to presume that they can, in good faith, collect antitrust information.
I would rather that more declarative language be used to allow the
Antitrust Division to use CID’s—as modified by H.R. 39—in regula-
tory and administrative proceedings.

Third, H.R. 39 permits a deposed party to obtain a transcript of
his or her testimony after pre-complaint oral testimony. Because we
are dealing with inherently conspiratorial matters in the antitrust laws,
and in the era of the Xerox machine, I worry that the first witness in
a series of projected witnesses may quickly ecirculate his or her tes-
timony to later witnesses, so as to choreograph pre-complaint replies
to the Antitrust Division. Perhaps a possible compromise would be
to provide a transcript within 90 days of the oral testimony, so that
they have the benafit of their remarks prior to trial, but not so early
that the purpose of the pre-complaint discovery can be thwarted.

And finally, and very briefly, if the goal of ‘this bill as looked at
broadly is to obtain more knowledge prior to complaint, to make com-
olaints more specific and effective, I would suggest that this committee
ook into obtaining Bureau of Census data and making them available
to the antitrust agencies, as they are not now made available; they can
provide some of the best data on antitrust activities, although under
existing law they are not now provided to the agencies.

And secondly, there should be pre-merger notification to the agen-
cies, so that they can be sufficiently forewarned about potential anti-
competitive activities before they occur, so that they are not presented
with faits accomplis, which are terribly hard to unscramble in the
antitrust area, as we have learned.

In conclusion, then, I believe it is time to give the Antitrust Division
the same pre-complaint investigative power that the Federal Trade
Commission has, that many State attorneys general have, and that the
Antitrust Division already itself has in investigating criminal matters.

Thank you, Mr. Chairman. y

Mr. Mazzorr. Thank you very much, Mr. Green. We appreciate
your testimony:.

Mr. Chairman, do you have any questions?

Chairman Ropino. I will defer at this time.

Mr. MazzorLt. Mr. Green, I was interested in your statement on
your concerns, or worries, about providing a copy of the testimony to
the individual who has been deposed. And you are worried because
conspiracy is inherent in this whole type of case; and you worry that
with the advent of these various copy machines, that this could be dis-
seminated and a story could be patched together. Wouldn’t that be




true, that possibility, in any kind of evidence, whether it is a grand
jury sitting, or in any other kind of a deposition, which could be then
used? Isn’t there certainly a type of conspiratorial action in any case,
whether it is an accident case on the corner, involving witnesses, or any
other type of an action; and therefore, why wouldn’t that concern you
as much as in the case of antitrust?

Mr. GreEN. Assuming that is as true in other cases as in antitrust,
one does not get a copy of his statement before a grand jury. A criminal
matter like that, T assume, is usually more serious than a civil matter
as we are discussing today. So, if vou can’t before a grand jury, 1
would hardly think it a violation of civil rights if a business entity, or
individual, could not obtain it in a civil antitrust case pre-complaint.

But secondly, I think that the antitrust laws are peculiarly based on
conspiratorial notions—as section 1 says, a combination or conspiracy
to violate the antitrust laws. A traffic accident does not necessarily
have that same kind of a combination.

So, my point could perhaps be made to other law violations, but it is
peculiarly able to be made, and is especially relevant, I think, to the
antitrust laws.

Mr. Mazzorr. I'm not exactly sure in your statement, but do you
have a concern about allowing an attorney present in the room with a
witness being deposed, whether a witness is party to the action, or a
non-defendant person?

Mr. GreEN. Again, I make analogy to the grand jury process; I
would prefer to see the witness deposed alone, as in the grand jury
process. Prior to his or her appearance, there would have been served a
CID, and the existing laws and H.R. 39 are careful to allow application
to court if the CID goes beyond its authority, so that the court could
modify it.

But, to have the attorney there would raise the same problems, in
my view, as providing a transeript immediately after a deposition.

Mr. Mazzorr. Well, let me ask you this question, then, are vou
satisfied with the grand jury proceeding itself, as a proceeding that
properly protects the defendant and all his various civil rights?

Mr. GreeN. The grand jury, as an investigative technique, can be
abused, and in the last couple of years there have been serious articles
about its abuse, permitting prosecutors to an extent to obtain indict-
ments merely on their own presentation. There has been a move to-
ward more use of the information, rather than a grand jury proceeding.

The result of prosecutorial abuse in eriminal proceedings is the
grossest violation of human rights, as an innocent person may be in-
carcerated. Our constitutional system puts a higher premium on human
rights than civil rights, to the extent that you must have a lawyer in a
criminal proceeding. There is no constitutional requirement that you
must have a lawyer in a civil proceeding, for example. This is not to
understate the importance of the property right that would be affected
by noncriminal proceedings, but our Constitution itself does make the
distinetion.

So, while there should perhaps be a reform of the grand jury process,
that I will not speak to today, I think the argument is Jess compelling
in antitrust pre-complaint discovery that abuse can lead to human
rights violations.
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Mr. Mazzort. Of course my point in asking you this question—and
[ appreciate your answer—was to say, if we are not satisfied with the
grand jury, we may want to make changes in these areas to reflect
what we consider to be a move forward in protection of the rights of
individuals, even though I concur that a criminal matter is far dif-
ferent from a civil matter. There are some fairly profound obligations,
and profcund penalties that attend antitrust investigations which come
to fruition.

But I appreciate your answer. Now, Mr. Chairman, do you have any
questions?

Mr. Robino. Mr. Green, on page 8

Mr. Mazzour. Mr. Chairman, if I might interrupt at this point,
counsel indicates this is a recorded quorum. So, if you wish to maybe
suspend until we——

Chairman Ropino. Well, let me ask this question, and maybe he
can think about it until we come back.

On page 8 you reference a need to have easy access to Census
and FTC classifications, and that in this way the legislation would do
what needs to be done in order to effectively discharge responsibility
in mergers and other antitrust enforcements. Then you go on to say,
though—and this troubles me—that corporations are entitled to
privacy about such data since we know how sacrosanct some of the
Census information and data is.

How can you really say—do you intend it as you say it, that you
dismiss it so lightly?

Mr. Green. Yes. In Wisconsin several decades ago, when Gaylord
Nelson was Governor, they had a provision that income tax data as
to individuals and corporations could be disclosed. After several
years business was able to beat this back.

I cite that as an example of my view that the right to privac
attaches to people with blood and flesh, and not institutions whic
in effect, although not in laissez-faire theory, are public institutions
having an impact on 210 million Americans.

Mr. Ropivo. In other words, you make a distinetion, then, between
what we understand is the right of privacy that attaches to an in-
dividual as against a corporate entity?

Mr. Greex. That’s correct, Mr. Chairman. I fully appreciate that
business has long argued that they are entitled to parallel rights of
privacy, but it is both a verbal and a legal abuse of what the word
“privacy” really means. Now, that is not to say there is not such a
thing as trade secrets; there are, and they have to be protected. But
business has taken the words “trade secret,” as administrations have
taken the words “national security,” to cover far more than they were
ever intended to cover.

Recently Ralph Nader, after a debate with Mr, Swearington, who
is the chairman of Standard Oil of Indiana, asked Mr. Swearington
if he would be willing to reveal confidential data that he shares with
joint venturers that Standard Oil works with, since the very basis of
trade secrets is not to competitively disadvantage yourself by telling
it to somebody else. The argument was, since competitors already
know it, why don’t you make it public. He said, “No, we don’t want
to make it public.”

58-00 O =75 - 11
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There is a disposition towards secrecy far beyond the rationale of
trade secrets, and 1 think Government, investors, consumers, and
shareholders should know far more about our giant corporations than
they do, Mr. C hairman.

[ apologize for that one brief sentence in the prepared testimony
and not elaborating on it, though I do have many thoughts on the
matter.

Mr. Mazzovr. The subcommittee will stand in recess until 11:15
when we will proceed with our hearing.

[Whereupon, at 11 a.m. a 15-minute recess was taken.]

Chairman Ropixo. The committee will come to order, and I recog-
nize Mr. Seiberling.

Mr. SeiBERLING. Thank you, Mr. Chairman.

I would like to continue the colloquy that was taking place when
we recessed, Mr. Green. I think I would agree with you that the
investigative abilities of the Department of Justice, the Antitrust
Division, do need strengthening. However, I would take issue with the
idea that there is no legitimate area for protecting the competitive
position of a corporation. It is not equivalent to the individual’s
right of privacy, but it is a matter of preserving our competitive
system and a matter of fairness.

I can see why a company doesn’t want publicly to reveal information
with respect to a joint venture because that joinf venturer has competi-
tors. Just because they get in bed with one or two competitors in
forming a joint venture doesn’t mean they are telling all their internal
business to all of their other competitors.

I wonder if you would care to refine your position on that subject.

Mr. GreeN. Often joint ventures in the oil industry, as in the exam-
ple, I believe, that Ralph Nader cited to Mr. Swearington, involve
the eight major oil companies, for example, the trans-Alaskan pipe-
line, and the Colonial pipeline are not merely two or three venturers,
but the bulk of the major companies in the field.

However, I agree with you that a joint venture can be among two,
and they would hesitate to make that information known to others.
But, if 1 could elaborate on the point for a moment, one of the results
of the conglomerate movement was that profit and loss statements
by subsidiaries were made impossible because of the aggregate
reporting by an ITT, or a Gulf and Western.

So, I could understand why corporate executives would not want to
make more information public, and it might be in their perceived self-
interest not to make it public. But that is not the same thing as to
say it is in the public interest to keep it secret. It is my view that more
reporting by subsidiaries, rather than aggregate statements. could be
very procompetitive and help the free enterprise system by telling

otential entrants, “Yes, I should enter the GM’s refrigerator market,
Ent not their car market.” Those kinds of signals are submerged
now because of an undue corporate secrecy which I think should be
penetrated.

Mr. SerserLiNG. Well, I agree completely with that statement, but
what I am trying to do is te develop a distinction between a disclo-
sure requirement, that applies equally to all forms in an industry, and
one that singles out one or two, and makes them disclose information
that their competitors do not have to disclose, which, it seems to
me, can put them at a disadvantage, competitively.




Mr. Greexn. I couldn’t agree more. And to the extent that there
should be new rules requiring disclosure of materials which are not
trade secrets, they should apply uniformly and industrywide, so that
no firm could possibly claim competitive disadvanage.

Mr. SEIBERLING. So, when you get down to the beefing up of the
CID'’s, it seems to me that we do have to concern ourselves with pro-
tecting the rights of corporations not to reveal trade secrets that their
competitors are not under a similar obligation to reveal; that is the
point ['m getting at.

Mr. GreEN. | agree with that, except to the extent that the trade
secret is part of the alleged bundle of activity that may violate the anti-
trust laws.

Mr. SeiBERLING. All I’'m saying is, I think while the right of privacy
may not apply to corporations, there is an equivalent in terms of pro-
tecting the competitive system and elementary fairness, which I think
is almost equivalent to the right of privacy; but it doesn’t extend to a
right that is quite as strong in terms of making everybody disclose,
which I think we can do, and probably should do.

I have ne further questions, Mr. Chairman.

Mr. Mazzowri. I thank the gentleman. The gentleman from Illinois,
Mr. Railsback?

Mr. Raiuspack. Mr. Green, I wonder if you had a chance to hear the
previous witness’ testimony. Did you happen to hear her?

Mr. GreeN. No; | was airborne as she was testifying.

Mr. RaiusBack. | see. She was testifying on behalf of the New York
City Bar, and expressed some serious reservations about the lack of
protective safeguards for the individual witnesses. I wonder what your
feeling is about that.

Mr. Greex. The one way I would be sympathetic to altering H.R.
39 to better protect affected parties would be to make more specific the
language on page 2, lines 1 and 2, which now permits the use of CID’s
being exempt as far as being engaged in antitrust violations, or in any
activities which may lead to antitrust violation; that is somewhat
general and there could be an additional clause, saying, “preparatory
to a merger acquisition or joint venture,” to make it more specific.

I believe the association may have made a comment about that, al-
thouzh I did not hear it. Otherwise, I think, the hill and the law it
would define would have adequate protection.

Mr. Ramssack. Let me be a little bit more specific and just suggest
to you that she said, “If you favor the use of the CID to compel oral
testimony, we have stronz recommendation for the addition of protec-
tion.” And she started off by saying, “As the bill stands now, all per-
sons under investization, but not testifving, and their counsel, may be
exc'uded from the examination.” That is one of her concerns.

Second, the bill now gives the deponent only a limited right to
obtain a copy of his testimony. “For good cause he may be limited to
inspection of his transeript. There is no right now given to any person
under investigation to obtain a copy of a transcript unless he was the
deponent’’; that is another concern.

Third, the bill provides that ‘“‘the deponent shall not refuse to
answer any questions, nor by himself or through counsel interrupt
the examination, or make an objection or statements on the record.”

And then, there is no right to review. And then, fifth, no protections
under rule 30.
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I'm just wondering: I’m inclined to agree with her that we have
perhaps gone too far, you know, giving access without providing any
individual safeguards, or rights. Would you care to comment?

Mr. GReEN. Mr. Railsback, I commented earlier that if grand jury
proceedings do not permit most of these so-called safeguards, in what
are terribly serious cases where individuals go to jail, I think it even
less persuasive that they must attach to these civil roceedings.

And I made the second point that we are here dealing with anti-
trust cases, which, more than any other law enforcement area I can
think of, require collaboration or conspiracy, with the proof of intent
to conspire. Given that, there is a tendency on the part of deposed
witnesses to provide a joint defense, to circulate the first deposed
witness’ testimony to subsequent witnesses so as to orchestrate their
reply and frustrate the very purpose of pre-complaint discovery.

I am sympathetic to the notion that a {l(‘ff‘n({!l]!l- in a case against
the government should have available to him materials to make the
best defense possible, and that would include a precise transeript of
what he or she told antitrust investigators.

My conclusion, and this is a tentative one, is that perhaps such a
transeript could be provided 90 days after the hearing, to permit the
Antitrust Division to pursue vigorously the investigation. And of
course, in section 3(b), the Antitrust Division must state the nature
of the conduct constituting the alleged violation. It must be relevant;
they can’t be frivolous or harassing in their effort. And then, 90 days
later, the deposed witness would have that statement, and it would
reduce the likelihood of witnesses thwarting the purpose of the
pre-complaint discovery.

Mr. Ramssack. Let me just say in response to your first analogy,
concerning the grand jury, I think that many of us feel that something
has got to be done about the grand jury system. We don’t think it
affords enough safeguards. That just by way of comment, that’s all.

Mr. Mazzowrr I thank the gentleman from Illinois.

Mr. Green, you have heard the bells again, this is a vote, and we
will have to go. Does counsel have questions of Mr, Green? If 80, we
could recess and come back.

Mr. Green, in view of the awkwardness of the day, in the event that
counsel were to serve you questions, you would provide written
answers, and we could make these part of the record?

Mr. Greex. Certainly, Mr. Chairman.

Mr. Mazzovur. So, we might be able to use that.

[The prepared statement of Mark J. Green follows:]

STATEMENT oF Mark J. GREEN, DireEcTor, CORPORATE ACCOUNTABILITY
ReseArca Group

Mr. Chairman, T appreciate this opportunity to comment on the Antitrust
Civil Process Act, which ean help do for the antitrust enforcement process what
the Freedom of Information Act did for federal agencies generally—increase in-
formation flow and, hence, efficiency. During my research for The Closed Enler-
prise System: Ralph Nader's Study Group Report on Anlitrust Enforcement, Anti-
trust Division attorneys frequently conveved the image of being not so much
prosecutors as dentists, straining to pull teeth from uncooperative business
patients. Inadequate information about business practices, however, strikes at
the heart of the antitrust process. For developing a complex antitrust case is a
chore and an art. 1t often requires the search for a pattern of economic events
rather than the sudden production of an incriminating memorandum which makes
Perry Mason’s hostile witnesses dissolve into confessions.
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Yet in the early 1960’s, Antitrust Division attorneys conducted this search
wearing blinders. griur to 1962 there were four logically possible, but actually
unproductive, ways to obtain information in civil eases: one could ask the firms
to disclose information voluntarily, but, to no one's surprise, violators did not
confess; the use of FTC investigatory powers for the benefit of the Attorney
General, permitted by statute, was never ul-t.empu:d‘ “presumably because of the
budgetary problems involved in making the FTC the investigative arm of the
Department of Justice' said one Antitrust Division official; a grand jury could be
impaneled with the articulated goal of a criminal case but the actual goal of a
eivil suit, a procedure the Supreme Court found to be an abuse of process in 1958
(Unaled States v. Procter & Gamble, 356 U.8. 677 (1958)) ; or, lacking the necessary
evidence, a suit could be filed in the hope that discovery proceedings would later
turn it up—a form of prosecutorial brinksmanship.

H.R. 39 appropriately strengthens its 1962 predecessor in the ways it is weakest:

First and most importantly, it amends 2(f) and 3(a) to allow civil investigative
demands (CIDs) to compel answers from “natural persons’ either in written
interrogatories or in oral testimony. It is self-defeating to permit only the dis-
covery of documentary materials when a) antitrust violators often do not commit
their illegal schemes to paper and b) even if they do, such documents can be
periodically destroyed in what is known among antitrust lawyers, quite euphemis-
tically, as a “‘document retention policy.” What purpose is served by forcing the
Antitrust Division to grope around in the dark prior to filing a complaint? In-
stead, pre-complaint interrogatories or oral testimony gives antitrust enforcers
direct access to the best evidence, viz. those potentially culpable. As talking can
be more interactive and informative than writing, so too can “oral” CIDs be
more informative than the mere production of documentary materials.

The benefits of this revision are apparent. First, to the extent that deposed
individuals are persuasive about their innocence and can provide reasonable
arguments, cases which should nof be brought will now be less likely to
be brought—sparing potential defendants the expense and travail of trial. To the
extent that Antitrust Division attorneys are more knowledgeable about the
relevant facts, those cases which are filed will be better framed and more precisely
argued, which can save both Antitrust Division and judicial resources after a
complaint is brought. Second, committing potential defendants on the record
prior to a complaint can be subsequently used; if necessary, to impeach con-
tradictory assertions by actual defendants at trial. Third, these additional tools
will also better equip the Division to overcome the kind of delays which corporate
counsel inflict on antitrust cases, This defect in the antitrust process is not imagi-
nary. In a representative interview, a New York City defense counsel, who was
once in the Antitrust Division, said:

“Defense counsel tell their clients: if the Antitrust Division sues, you will lose,
but you can still gain three to five years to make your profit or acquire know-how
from the illegal merger. Delaying a government prosecution is justified on the
theory of maybe getting a better deal next year. ?n private treble-damage suits
the philosophy is consciously or semi-consciously to wear out the plaintiff."”

TL(' sooner the government possesses the pertinent facts, the less able will
defense counsel be to obstruct a speedy resolution.

In the effort to deny these specific benefits of expanded CIDs, the U.S. Chamber
of Commerce offers the generalized rebuttal that, in the words of the Chamber,
“experience has proved—time and time again—that broad powers breed abuse.”
It is perhaps fatal to this assertion that not one antitrust example is cited as
support. The fact of the matter is that it is impossible to make the case that the
antitrust authorities have actively abused their powers. An antitrust case is
hardly ever dismissed on summary motion; the Division's won-lost record between
1945 and 1967 was a very unabusive 86 percent (according to data compiled by
Chicago law Professor Richard Posner); of the 1626 CIDs sent out since the 1962
act, no more than a small handful has ever been voided as beyond their authority;
in fact, 17 state attorneys general already possess authority comparable to H.R.
39, without leading to harassment. H.R. 39 itself, with its painstaking provisions
on custody of materials and rights of deposed parties, is very careful to guarantee
that its authority not be abused. Indeed, if there is any antitrust prosecutorial
abuse at the Justice Department it is to thwart cases that should be brought
(see pages 30-114, The Closed Enterprise System) rather than to harass putative
defendants. As if the Chamber needs to be told, the ITT scandal of 1972 was
hardly about government harassment of business.

Second, H.R. 39 would amend 2(c) of the 1962 act to permit CIDs for “activities
which may lead to any antitrust violation.” It is an anomaly to be able to bring
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an antitrust case against “ineipient’’ anticompetitive activity under Section 7 of
the Clayton Act or to enjoin a potentially anti-competitive merger but not to be
able to adequately investigate such activities with CIDs. This disharmony is the
result of United States v. Union Oil of California, 343 F. 2d 29 (9th Cir. 1965),
which H.R. 39 does, and should, revise. It is far preferable that the Antitrust
Division has ample and early knowledge about a possibly anticompetitive activity,
rather than have to investigate a fait accompli. The well-documented difficulty of
challenging and divesting anticompetitive mergers is especially instructive here,

While I strongly support the above mentioned ‘provisions of H.R. 39, I do not
believe they go far enough to facilitate the flow of pre-complaint information to
the Antitrust Division, Four additional provisions seem advisable:

CIDs should be able to be sent to natural persons and corporations not “under
investigation." Often, the most expeditious way to understand the purpose and
effect of a potentially anticompetitive activity is to interview suppliers, retailers
or competitors of the target firm; CIDs to competitors ean be the best way to
quickly and accurately assemble market share data. Groups like suppliers,
retailers and competitors, however, are frequently reluctant to volunteer informa-
tion—either because they fear it may be used against them or because they fear
retaliation from their business brethren. Yet while voluntary cooperation is often
not forthcoming, the 1962 Antitrust Civil Process Act does not allow CIDs to be
sent to such ancillary groups. The National Association of Manufacturers oppose
such a proposal because it could “traumatize” innocent individuals and tarnish
them with “‘guilt-hy-nssociation.” So eould grand jury questioning, but that hardly
means we should do without that fact-finding authority. To diminish any trauma,
the Antitrust Division could make elear in CIDs to individuals not under in-
vestigation their non-suspect status. Otherwise, we are all citizens subject to civie
obligations—ranging from tax audits, red lights and Jury duty. Cooperation with
bona fide antitrust inquiries can be an important contribution to corporate law
enforcement.

I think the Subcommittee should reconsider §3(3), which allows a deposed party
to obtain a copy of his own testimony. In an industry wide investigation, there
is the serious risk that an early witness will circulate his testimony to other
potential witnesses in order to choreograph their replies. When dealing with crimes
80 inherently conspiratorial as antitrust, and in the era of the Xerox machine, this
anxiety is not merely some unlikely conspiracy thereof. If individuals subpoenaed
by grand juries, which probe far more serious offenses than CIDs, are not entitled
to a copy of their testimony, it is not clear why business entities, perhaps culpable
of less serious offenses, are entitled to transeripts.

The amendment on page 8, line 20 of H.R. 39, relating to the use of CIDs in
administrative or regulatory proceedings, seems unduly restrictive. The negative
pregnant of this provision is that the Division can employ CIDs if the discovery
permitted by the relevant proceeding is inadequate, This back-door concession
may predietably lead to numerous challenges to CIDs in regulatory proceedings
on the grounds that other discovery methods are “adequate.” Instead, H.R, 39
should very simply provide that “The Antitrust Division may use the authority
granted by this Act in any administrative or regulatory proeeeding in which it
participates.”

Administrative and regulatory proceedings comprise an important and growing
part of the Antitrust Division's responsibility. At least ten percent of its resources
are devoted to this area—although up to 20 percent of our GNP is directly regu-
lated by various federal agencies. Since Antitrust Division intervention before
the FCC, CAB and TCC is necessary hecause these agencies are often indifferent
to the needs of antitrust policy, it is unrealistic to depend on discovery by those
agencies. Using the FCC as an example, an Antitrust Division with regulatory
CID authority could have, or ¢an a) discover the extent and location of eross-
media ownership; b) document the prevalence of network domination of pro-
gramming in the “prime time acecess” proceedings: ¢) trace the likely recinrocity
and anti-competitive potential of ITTs proposed acquisition of ABC. Without
CID authority here, the Antitrust Division is reduced to theoretical rather than
factual arguments before these agencies, which in turn can then retreat to their
statutory defense that they are the experts and they shall decide. To challenge this
historically abused expertise—see, for example, Uni'ed States v. Philad:lphia Na-
f_fe'ami! Bank, Silver v. New York Stock Ezxchange, Federal Maritime Commission v.
Svenska Amerika Linien, and the Northern Natural Gas ease '—requires the Anti-
trust Division to develop its own expertise, which in turn requires the use of CIDs
authority, as amended by H.R. 39,

1874 U.S. 321 (1963) ; 873 U.8, 371 (1963) ; 300 .. 328 (1968) ; 399 F.24 953 (1968).
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Finally if one views H.R. 39 broadly as a bill to encourage pre-complaint in-
formation flow and hence efficiency, two other provisions could be added to make
it a more comprehensive contribution to the facilitation of antitrust complaints.

Often the very best industrial data for antitrust purposes are contained in
line-of-business reports kept by the Bureau of the Census (and more recently
the Federal Trade Commission). Yet the antitrust agencies are precluded by
statute (which reversed the Supreme Court's St. Regis decision) from obtaining
census data by firm name, and the announced intention of the FTC is to keep its
line-of-business reports away from the antitrust authorities. Why in this case
should the right hand of the government not know what the left hand is doing?
“Artificial bodies such as corporations depending upon statutory law for their
existence or privileges,” said Theodore Roosevelt in his first Inaugural Address,
“should be subject to proper governmental supervision, and full and accurate
information as to their operations should be made public at reasonable levels."”
These words are especially true today, as our corporate-conglomerate complexes
appear throughout society in increasingly complicated patterns. For the antitrust
agencies to work effectively, they should have easy access to Census and FTC
classifications—up to seven digit SIC classifications where they exist. Then the
agencies could easily come to prudent enforcement judgments within 60 days of
an announced merger. To somehow say that corporations are entitled to “privacy”
about such data— corporations which, like GM or IBM, are larger and more
influential than most states—is an abuse of language and common sense, It
sacrifices effective antitrust enforcement to a legal fiction.

And second, pre-merger notification by major companies to the antitrust
agencies can, like H.R. 39, make these agencies more knowledgeable in their
mission. If, say, all mergers which would result in a $10 million consolidation would
have to notify either the Antitrust Division or the Federal Trade Commission 90
days prior to consummation, the existing incentive to merge quickly to avoid an
early antitrust challenge would dissolve. (For example, the merger of the Wash-
ington Post and the old Times-Herald occurred literally overnight. It went un-
reported beforehand by, ves, the Washington Post. **Within a day there was almost
nothing left of the Hearld," recalled Robert Wright, formerly the Deputy Assistant
Attorney General in Charge of Antitrust; “they obviously tried to sneak it by
the Division because it's harder to overturn a fail accompli.””) Although there
is a lack of current data available, one Justice Department study found that the
Antitrust Division was unaware of, prior to their consummation, 30 percent of all
large business mergers between 1953 and 1957. It is far more difficult to undo a
merger and recreate the original entities than to enjoin its occurrence in the first
instance—or as one court put it, “After the saber thrust, the wound is still there”
(Crane Co. v. Briggs Manufacturing Co., 280 F.2d 747, 750 (6th Cir. 1969)).

Also, while a company may initially move with alacrity to complete a merger,
it is then in its interest to delay an antitrust investigation and case as long as
possible. For until there is an adverse settlement or adjudication, the defendant
firm (assuming no preliminary injunetion or hold separate order) may retain the
fruit of a possibly illegal merger. And the firm realizes that any profits earned as a
result of the illicit marriage will not have to be subsequently disgorged.

These problems and tactics can be swept away not merely by improved CIDs,
but by a program of pre-merger notification. There are, in fact, precedents for
pre-merger notification which indicate that this process can lead to more efficient
and certain antitrust enforcement. Amendments to the AEC Act (84 Stat. 1473)
passed in 1970 gave the Attorney General prior authority to review any application
for a nuclear power plant license to “make a finding as to whether activities under
the license would create or maintain a situation inconsistent with the antitrust
problems.” As another example, the 1966 Bank Merger Act requires merging
banks to provide the three federal banking agencies with data pertinent to their
proposed merger. Once a federal banking agency approves a merger, the Antitrust
Division has 30 days within which to file suit, or waive an antitrust challenge. The
reason this process works so expeditiously is that the Antitrust Division has the
information, needed to make a determination, readily available from the federal
banking agencies. To insure that merging firms have the incentive to give the
antitrust agencies all necessary information, rather than to delay, requires that a
merger could be consummated 90 days after its announcement or within 30 days
of fully replying to an Antitrust Division CID or FTC §6 inquiry, whichever takes
longer. Firms which want to merge would then realize it would be in their interest
to expedite the antitrust investigation, rather than to protraet it.
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In conclusion Mr. Chairman, I strongly support the major provizions of H.R. 39
as o long overdue improvement of the limited subpoena authority of the Antitrust
Division. I view the arguments raised against the bill to be woven out of a defense
lawver's fertile imagination, for they are speculative and have little relation to
reality. The pending legislation, however, can be amended and expanded somewhat
in ways 1 describe to better promote the antitrust law enforcement process.

With an economie crisis in some measure attributable to market power
monopoly power works to raise price and reduce output, and hence employment
and with the chairmen of the two relevant antitrust subcommittees and the
President of the United States on record as committed to making antitrust en-
forcement more vigorous, now is the time to press for the passage of H.R. 39.

Mr. Mazzorr. At this point, I will adjourn the subcommittee until
July 25, 1675, at 9 a.m., when we will continue hearings on H.R. 39.
We stand adjourned.

[Whereupon, at 11:30 a.m. the subcommittee adjourned, to recon-

vene Friday, July 25, 1975, at 9 a.m.)




ANTITRUST CIVIL PROCESS ACT AMENDMENT

FRIDAY, JULY 25, 1975

HouseE oF REPRESENTATIVES,
SuscomMiTTEE ON MonoprorLies AND ComMmERcIAL Law
oF THE COMMITTEE ON THE JUDICIARY,
Washington, D.C.
The subcommittee met at 9:15 a.m. in room 2141, Rayburn House
Office Building, Hon. Peter W. Rodino, Jr. [chairman] presiding.
Present: epresentatives Rodino, Brooks, Flowers, Mazzoli,
Hutchinson, and Railsback.

Also present: Earl C. Dudley, Jr., general counsel; James F. Falco,
counsel; and Franklin G. Polk, associate counsel.

Chairman Ropino. The committee will come to order and we will
continue with our hearing on H.R. 39. Our witness this morning is
Arnold M. Lerman of Wilmer, Cutler & Pickering, appearing on
behalf of the Business Roundtable.

Mr. Lerman, you may proceed in accordance with the policy we
have laid down; we hope that whatever oral statement you present
may not be beyond 15 or 20 minutes; and, if you have a prepared
statement we will insert it in the record in its entirety.

[The prepared statement of Mr. Lerman follows:]

StaTeEMENT oN H.R. 39, SusMITTED FOR THE BUSINESS
RounprasLe BY ArNoLD M. LERMAN

Mr. Chairman and members of the subcommittee, my name is Arnold Lerman.
I am an attorney and member of the firm of Wilmer, Cutler & Pickering. I am
appearing today on behalf of the Business Roundtable. The Roundtable is an
organization of approximately 160 leading business corporations. Its basic purpose
is to provide a forum in which the business leadership of the nation can exchange
ideas and develop poliey recommendations on major business, economic and social
issues. We very much appreciate the opportunity to testify on H.R. 39.

Because H.R. 39 is similar to Title f[ of 8. 1284, my comments here are quite
close to the testimony we were privileged to offer before Senator Hart’s Com-
mittee. We have some new thoughts as well.

H.R. 39 would amend the Antitrust Civil Process Act of 1962, P.L. 87-664,
15 U.S.C. §§1311-1314. Under the present statute the Department of Justice
may serve a pre-complaint civil investigative demand for documents upon any
business entity for the purpose of determining whether the recipient is or was
engaged in illegal activities under the antitrust laws. The present law permits
the demand only upon companies under investigation, protects the confidentiality
of the documents by forbidding transmission outside the Department, and limits
use of the documents to cases arising from the investigation. H.R. 39 would
extensively expand the authority of the Department to demand information and
to use the fruits of its demands.

_ Let me illustrate the reach of the new bill by descri bing the inquisitorial process
it proposes.

(161)
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Under the bill, the Department of Justice may compel a private person or
business to produce documents, respond to interrogatories or give oral testimony.
The demand may be addressed to any person whether or not he is the subject of an
investigation. It may be made for the purpose of ascertaining any information
which relates to any subject of any Department inquiry about a past or present
antitrust violation or any activity which may lead to a violation. Beyond this,
it may even extend to business acts or practices which offend public policy, or
which are immoral or unethical whether or not they involve violations of the
Sherman or Clayton Acts. The demand may also be made to elicit any information
which the Department may wish to have in connection with any matter in any
proceeding before any regulatory or administrative agency of the United States
if the available discovery procedures are “inadequate.” The Department may
elect to use any information obtained in criminal or civil trials, before grand
juries, or before a regulatory or administrative agency.

The oral examinations may be conducted in secret. If ordered to appear at a
location other than his residence, the witness may be compelled to travel at his
own expense. The examination will be under oath, There will be no hearing officer
or other arbiter present to prevent overbearing or otherwise improper interroga-
tion. It is not clear whether the witness has a right to suspend the examination to
seek a court order protecting against abuse. The witness may, however, have
counsel present. The witness will be advised of the nature of the investigation,
but has no right to know whether he is a potential eriminal or civil defendant in
any action, nor any additional substantive information at all.

The witness will be compelled to respond to the questions addressed to him.
He may object upon grounds of privilege or other lawful grounds (but, as a
practical matter, issues of relevance are largely meaningless). If the witness
elects to invoke a privilege against self-incrimination, the privilege may be over-
ridden by a grant of use immunity. Such immunity will not necessarily shield
the witness from prosecution for transactions that may ultimately prove to be
an issue in a criminal case.

The witness may be entitled to a copy of the transeript of his own testimony,
either during or after the examination, except that he can be limited to an inspec-
tion of the transcript “for good cause.” He will not be entitled to copies of tran-
cripts of testimony of others, even though those transcripts may be used against
him in his own interrogation. Denial of access to transcripts may occur despite
the fact that the Department may elect to use them in criminal or civil trials or
before grand juries or agencies.

Demands may also be made for production of documents or responses to
written interrogatories. The recipient of a demand for written materials ma
raise objections to the demand. The basic objections available are those which
may be raised in the face of grand jury subpoena. To raise an objection, the
recipient must file a civil action in the district court within 20 days.

he judicial review available to a recipient or to a witness is extremely narrow
in scope. There is no provision for objection based on undue or oppressive burden
short of constitutional requirements. And, as a practical matter, standards of
relevancy and materiality do not apply because the breadth of authority for
permissible inquiry is so broad and the inquiry so vaguely defined, there is no basis
against which such standards may work. In general terms, judicial review will
principally serve to guarantee only that bare constitutional protections will be
followed.

H.R. 39 would lodge in the Department an extraordinary degree of power. 1 will
let the description of the inquisitorial process speak for itself. However, I would
raise with you three questions:

1. Can you conceive of any subject which could not be inquired into under
this bill?

2, Can you conceive of any person whom the power of inquisition might
not touch?

3. Can you conceive of any realistic way to oversee what the Department
may in fact be doing, or to protect against abuses either of the process or of
the persons whom the inquisition may affect?

As you evaluate these questions, you may wonder why this marvelous engine of
investigation is being proposed at all or why those concerns which prompted
deliberate and careful limitations in the 1962 Act are not equally valid today.
Indeed, you may inquire whether we are not, in fact, being asked to arm our
prosecutors with weapons that create Jeopardy to ourselves and our society. These
are the subjects to Wl’li("h I now turn.
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Over a period of seven years leading up to 1962, previous Congresses gave
exhaustive consideration to enactment of the Antitrust Civil Process Act. Nu-
merous bills were submitted, hearings were held, statements were received, and
reports were prepared.! Extensive floor debates and amendments occurred, in both
houses.? The operative bills were managed by two respected members of éongress
in the antitrust field, Senator Kefauver and Congressman Celler. The result was
a carefully drawn, fully considered Act.

In light of this recent and intensive Congressional scrutiny, it is relevant to ask

why there is presently before this Subcommittee a proposal to revise the Act for the
purpose of enlarging the Department of Justice’s investigative powers. The case
for enlargement has been put by the Department of Justice itself in its testimony
in connection with H.R. 393 In the Department's view, the amendments are
needed for two reasons: to increase the “‘investigative effectiveness’’ of the Depart-
ment in conducting civil antitrust investigations, and to assist the Department
when it appears before federal regulatory agencies as an advocate for competitive
volicies.
: Antitrust cases can be complex and collection of information is a task of con-
siderable magnitude. I do not for one moment question the Department’s view that
the authority to demand responses to interrogatories and compel oral testimony or
the production of information from individuals may be a useful investigatory tool
that enhances the Department’s enforcement capability. The real issue, however,
is to determine the genuine depth of that enforcement need so that it may be
balanced against the social costs of new authority sought.

Here, from the vantage point of a private citizen, the external facts suggest that
the new powers are hardly essential. The catalogue of resources which the
Department can muster to meet its tasks appears literally awesome. There is a
whole world of public data, access to vast banks of information contained in the
Departments, Bureaus and Agencies throughout the entire government, informa-
tion offered by complainants or numerous volunteers, and information from others
which the Department may actively seek out through its own personnel or that of
the Federal Bureau of Investigation. Compulsory process is available not only
directly through the grand jury proceeding or civil investigative demand, but also
through the process and data gathering capabilities of regulatory agencies and
other government bodies. It is available as well when the Department participates
in judicial or regulatory proceedings.

Nor did the new powers appear essential to the Department just 13 years ago
when the Antitrust Civil Process Act was passed. In the hearings that led to the
passage of the Act, the Department’s position was quite clear. It was the absence
of authority to demand documents in civil antitrust investigations which seriously
affected the Department’s ability to enforce the law and the Antitrust Civil
Process Act responded to this need.

We must, of course, respect the Department’s own appraisal of the adequacy
of its investigatory tools for the mission it performs. The Department has testified
that the limited scope of the Antitrust Civil Process Aet ‘“substantially impairs”
its “investigative effectiveness.””* But I am not quite sure whether this testimony
means that the absence of Title 11 powers is seriously undermining effective anti-
trust enforcement itself. In any event, the Department has not yet told us how
it is even inhibited except in the broadest generality. Yet it alone is privy to its
internal problems and it alone has the capacity of addressing in detail, as it did
in 1962,% the precise ways in which antitrust enforcement may suffer from the
absence of the power it would like to obtain.

1 See, e.p., H.R, 7300, 84th Cong.; S. 3425, S4th Cong.; S. 212, 85th Cong. ; H.R. 4792,
86th Cong.; 8. 716, 86th Cong. (passed Senate July 29, 1959) ; §. 1003, 86th Cong. ; H.R.
6689, 87th Cong.; 8. 167, 8Tth Cong. (became P.L. 87-664, September 19, 1962). See
Hearings on 8. 716 and 8. 1003 Before the Subcomm. on Antitrust and Monopoly of the
Senate Comm. on the Judiclary, 86th Cong., 1st Sess. (1959) ; Hearings on S. 167 Before
the Subcomm. on Antitrust and Monopoly of the Senate Comm. on the Judielary, 87th Cong.,
1st Sess, (1961) ; Hearlngs on H.R. 6689 Before the Antltrust Subcommittee of the House
Comm. on the Judiclary, S7th Cong., 1st Sess. (1961). See S. Rept. No. 451, 86th Cong., 1st
Sess, (1959) ; S. Rep. No. 1090, 87th Cong., 1st Sess. (1961) ; H.R, Rep, No. 1386, 87th
Cong., 2d Sess. (1962) ; Conf. Rep. No. 1884, 87th Cong., 2d Sess. (1962) ; Conf. Rep. No.
2201, 87th Cong., 2d Sess, (1062).

*See, e.p., 1056 Cong. Rec. 14608 et seq. (1959) ; 107 Cong. Rec. 20859-62 (1961) ; 108
Cong. Ree, 3995 et seq., 4566, 13985 et aeq., 18407-08, 18849 (1962).

2 Tegtimony of Asslstant Attorney General Kauper on H.R. 39 Before the Subcommittee
on Monopolles and Commercial Law, House Committee on the Judiclary (May 8, 1975), p. 2.

"'!‘t-sttmo_n:-' of Assistant Attorney General Kauper on H.R. 39, supra, at pp. 1-2.

& Senate Subcomm. Hearlngs on 8. 167, supra, at 55-56; House Subcomm. Hearings on
H.R. 6689, supra, at 17-28,
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On the other hand, the Department's testimony may mean simply that it will
be able to proceed with much greater efficiency were H.R. 39 enacted. That may
be true. It is equally true that investigative efficiency can be a worthwhile goal,
But, apart from any question about whether that goal is in fact thwarted under
today’s laws, it cannot be the only goal under our system of government. We
could, if we desired, maximize “investigative effectiveness’’ by permitting un-
limited wiretapping, or abolishing testimonial privileges, or rescinding the Fourth
Amendment, or abolishing Congressional oversight of the activities of the Depart-
ment of Justice. We have not done so, for obvious reasons. Nor can we endorse
H.R. 39 for the sake of prosecutorial efficiency with blindness to the damage that
might be done.

The Department has also attempted to justify H.R. 39 by contending that it
would be “advantageous” to the Department to have the proposed amendments
to assist it in performing its mission as “one of the prime advocates of competition
policy before federal regulatory agencies.”® H.R. 39 does in fact authorize the
Department to use its inquisitorial powers in aid of administrative agency pro-
ceedings throughout the government. That authorization cannot be taken lightly.
Standing alone, it may provide for whole new areas of subject matter into which
compulsory investigative process may reach.

The Department’s role and the new authority raise significant questions. Is the
Antitrust Division, historically a prosecutor, the appropriate entity to oversee the
policies of other federal agencies? How does such a role alter the Department’s
traditional status as the government’s lawyer for such agencies? In any event,
should the Department have independent investigatory authority for the per-
formance of this role? Will its use of existing or new compulsory inquisitorial power
affect the agencies’ own proceedings and their ability to treat evenly all who appear
before them? Whatever the response to those questions, one basie issue will always
remain. Is there any need so compelling to the Department’s competitive policy
advocacy role to warrant authorization or use of the type of inquisitorial power set
forth in the bill? The Department itself provided the obvious answer when it
acknowledged that it would “‘undoubtedly not use this authority in many ageney
proceedings.” 7 In short, while it may be true that the bill would be “advan-
tageous” to the Department as a policy advocate before agencies, it is quite clear
that the advantage is not worth the price.

There is indeed a dangerous price we pay and it is time to address that issue here.
Throughout the proceedings leading to enactment of the Antitrust Civil Process
Act, concerns were expressed about the dangers of granting the Department of
Justice excessive investigative powers beyond those already available via the grand
jury, the Federal Rules of Civil Procedure, and other mechanisms. Careful steps
were taken to give the Department what was thought necessary yet to eliminate
those dangers. There is nothing in our experience in the intervening 13 years to
indicate that the dangers now are any less than they were then. i

A major impetus for the Antitrust Civil Process Act came 20 years ago in the
Report of the Attorney General’s National Committee to Study the Antitrust
Laws. The Report recommended creation of a pre-complaint civil discovery process
for use where civil proceedings are initially contemplated and voluntary coopera-
tion is not forthcoming.? Its recommendations bore a striking resemblance to the
Act ultimately enacted in 1962. While the Report espoused, successfully, the enact-
ment of a civil investigative demand authority,? it emphasized the safeguards that
should be built into such an authority.,

For example, the Report recommended legislation applicable only to relevant
documents (not private persons) and then only to documents possessed by parties
under investigation.!® It further specified that the documents must “be relevant
to particular antitrust offenses stated to be under investigation.” " The documents
were to be available only to the Antitrust Division and the Federal Trade Com-
mission, not to anyone else.”” And, in a passage of peculiar import to H.R. 39, the
Report stated:

® Testimony of Assistant Attorney General Kauper on S. 1284 Before the Subcommittee
on_Antltrust and Monopoly, Senate Judiciary Committee (May 7, 1973), pp. 9-10.

7 Testimony of Assistant Attorney General Kauper on 8. 1254, Atpra, at p. 10,
(I;;gi_n)[mrt of Attorney Generals National Committes to Study the Antitrust Laws, 345

5).

°Id, at 346.

10 I'hid,

1 I'bid.

12 I'bid.
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“We reject the proposal for legislation authorizing the Department of Justice
to issue the type of administrative subpoena typically employed by regulatory
agencies. Unlike the Federal Trade Commission, for example, the Department of
Justice is entrusted only with law enforcement. The grant of subpoena powers
suggests broader regulatory powers, structural reorganization, a system of hearing
officers and a panoply of administrative procedural protections which the Com-
mittee is not prepared to recommend. We would, in addilion, disapprove any
subpoena power that would permit proseculing officers in anlitrust investigalions lo
summon sworn oral testimony by placing businessmen under oath in the absence of a
hearing officer and like safeguards. Such authorily is alien to our legal tradilions,
readily susceptible to grave abuse and, moreover, seems unnecessary.'

The concerns expressed in the 1955 Report about the needs for appropriate
safeguards in lodging inquisitorial powers in prosecutors ¥ surfaced repeatedly in
the legislative process leading up to the Antitrust Civil Process Act. For example,
in the debates on the Act, Congressman MeCulloch declared:

“The grant of a civil process to the Attorney General does not mean . . . that
he shall now be permitted to engage in fishing expeditions. Far from it. The fact
that the Attorney General is the chief prosecuting officer of the Federal Govern-
ment and the fact that the untrammeled right to obtain information could severely
harm the rights of the individual have led the Committee on the Judiciary to
strictly eircumseribe the extent to which [CIDs] may be used.” 108 Cong. Rec.
3999 (1962).

Congressman Celler, floor manager of legislation in the House of Represent-
atives, emphasized the same point and also made clear that Congressional concern
for unacceptable intrusions extended to business entities, not solely private
persons.’ And, many other members of Congress similarly referred to the need
to structure the statute to avoid the possibilities of unacceptable intrusions or
undue burdens.!®

Congressional concern in 1962 about the dangers of lodging excessive powers in
the Department of Justice did not reflect a mistrust of those holding office in the
Department. Nor, of course, are there grounds to fear the motives and actions of
those holding office today. But the potential for abuse does not relate fo indi-
viduals: it relates to the laws within which they operate. As Congressman Mac-
Giregor put it in explaining why limitations on the Department were an integral
part of the Antitrust Civil Process Act:

“T do not suggest that this Attorney General or, perhaps, any Attorney General
or his assistants would abuse this tremendous grant of authority but I think we
should concern ourselves with the possibilities of its abuse rather than with the
prospects and possibilities of its proper exercise.” 108 Cong. Rec. 4004 (1962).

In response to the coneerns outlined above—such as protection of citizens and
companies from unwarranted intrusions and burdens, protection of documents
from unwarranted circulation not required by the Department’s traditional en-
forcement powers, and guarantee of ready and full access to judicial review—the
Congress insisted on precisely those limitations that H.R. 39 would now diseard.
Perhaps the most important was treatment of private citizens, who were in Con-

aId. at 4546 (emphasls added ; footnote omitted).

1 Bven with the limitations built into the recommendations of the Attorney General's
Committee, on¢e member of the Committee was unable to accept the notion of granting the
Department of Justice—as distinet from the courts—the equivalent of a subpoena power.
In his words: “One of the plainest lessons taught by the history of Government in any
place and at any time is that freedom of the individual disappears with the growth of
executive power.” Id. at 348,

%5 There {8 every approprinte safeguard in this bill to protect the eltizenry.” Id. at 3098,

“The bill, as amended, provides every concelvable safeguard for the company to which a
civil investigative demand is addressed.”

19 In {ntroducing a predecessor bill (8. 716, 86th Cong.), Senator Kefauver, who managed
the legislation In the Senate, noted that it “protects the public against an unreasonable
demand . . ." and “safeguards the confidentlality of the documents furnished. . . ."
Cong. Rec. 1876 (1959). Senator Carroll declared that “in the bill we tried to provide every
safeguard.” Id. at 14615. Congressmen Rogers, Lindsay, Patman, and MacGregor, in addi-
tion to VeCulloch and Celler, repeated this polnt. 108 Cong. Ree. 3995-4004 (1962), The
sentiments were reflected In the reports as well. As the Senate Report indicates:

“The rights of those who produce documents pursuant to such demands and the preserva-
tion of their material are fully protected by the provisions of the bill and the enforcement
of those rights is assured through proper court action.” 8. Rep. No. 1000, supra, at 9.

Se¢e also H.R, Rep. No. 1386, supra at 5 (“many safeguards’).

After reviewlng that legislative history, one court observed :

“The tremendous concern shared by the committees, and others concerned with the bill
that it be surrounded by adeqnate safegunrds and proper limitations on its scone." A real
fear was expressed as to the danger of improper use of Investigative power. These fears
were manifested in the many protective provislons put Into the act at varlons stages.
Un:taldstctea v. Union 0il Co. of California, 343 F.2d 29, 35 (9th Cir. 1965) (footnotes
omitted).




166

gressman Celler's words “carefully excluded”. 108 Cong. Reec. 13986. Tt was an
exclusion which the Department of Justice itself specifically endorsed."”

Other limitations considered fundamental to the 1962 Act were implemented as
a result of the so-called Dirksen and MacGregor amendments. The former
forbids the Department from turning over documents produced by CIDs even to
Congress. See 105 Cong. Rec. 14608 e seq. (1959). The latter permits the Depart-
ment to use CIDs solely against business entities “under investigation” and not
against those entities “who were not themselves suspected of any antitrust viola-
tions.” 108 Cong. Rec. 4004-00, 18408 (1962). As to the MacGregor amendment,
Senator Hruska declared:

“Otherwise, there would have been vested in the Department of Justice a
power to ramble virtually at will into the confidential records of any business
corporation. That would not have served the purpose for which the bill is de-
signed.” 108 Cong. Rec. 18849,

As to both the f.)irksen and MacGregor amendments, Congressman MacGregor
stated:

“The power which would have been granted by [the bill in the absenece of the
two amendments] would not properly safeguard the innocent third party witness
from bureaucratic harassment; books and records could have been demanded
from anybody and everybody in business, and the Justice Department eould have
distributed the information obtained indiscriminately throughout various Govern-
ment agencies. The basic individual rights to privacy and to Prnwct.iun against
unreasonable search and seizure would have been trampled.” 108 Cong. Rec.
18408 (1962).

These and other limitations !® were inserted in the 1962 Act to insure that the
Department was granted a tool but not a weapon. They were carefully drawn by
men of foresight who acted before the lessons of Watergate taught us that if the
potential for abuse exists, it can ultimately be fulfilled. One has only to think of
the 1969 memorandum from Mr. Magruder to Mr. Haldeman urging use of the
Antitrust Division and threats of antitrust actions to change the views of the news
media or of John Dean’s memorandum on the use of federal machinery to deal
with political enemies to realize that the concerns underlying the deliberate
balancing in the 1962 Act are justified.

It is no answer to these obvious concerns to say that some federal agencies
have similar powers or that some States have given pre-complaint, antitrust
investigative powers to their attorneys general. Similar arguments were considered
by Congress in 1962; they did not lead to a rejection of safeguards then. They
should not today. Nor does the example of regulatory commissions serve here. 1t
is one thing to permit extensive investigatory powers to agencies whose delegated
function is to determine policy and to make laws by drafting regulations to flush
out the particulars of broad Congressional grants of authority. It is quite another
to grant such powers to a Department whose appropriate role is to prosecute
violations of existing law.

The analogy to the powers of grand juries, which appears to be the central theme
of H.R. 39, is equally inapt. Sweeping inquisitorial powers are granted to grand
juries to assist them in determining whether there is probable cause to believe that
the laws have been violated. To that extent, grand juries and the Department
share a common purpose—enforcement of the law. But there are a number of
highly critical differences.

Grand jurors are permitted broad powers in part because, unlike Department
officials, they are supposed to be a man’s ‘fellow citizens acting independently of
either prosecuting attorney or judge,’" Stirone v. United States, 361 U.S. 212, 218
(1958), and, as such, have historically acted as “a protector of citizens against arbi-
trary and oppressive governmental action.” Uniled States v. Calandra, 414 U.S.
338, 343 (1974). H.R. 39 is not an analog—it is a reversal. It would place equiva-
lent power in the attorneys’ offices of the Antitrust Division despite the fact that:

“The Constitution of the United States, the statutes, the traditions of our law,
the deep rooted preferences of our people speak clearly. They recognize the pri-
mary and nearly exclusive role of the Grand Jury as the agency of compulsory dis-

37 In hearings on a predecessor bill of the 1962 Act, Senator Kefanver asked then Assist-
ant Attorney General Hansen why the Department had not sought the {nclusion of private
citizens. Judge Hansen replied :

“We have had very few instances where we have need for such powers where individuals
were Included, and, frankly, we felt that it might be burdensome to an Individual and that
the need was not so great that we ought to place that burden on the individual.”

Hearings on 8. 176 and 8. 1003 Before the Subcomm. on Antitrust and Monopoly of the
Senate Comm. on the Judiciary, 86th Cong.. 1st Sess. (1959).

% See the statements of Congressmen Celler and McCulloeh listing the specific limita-
tions. 108 Cong. Rec. 3908-3099, 13986 (1962)
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closure. They do not recognize the United States Attorney’'s office as a proper sub-
stitute for the grand jury room and they do not recognize the use of a grand jury
subpoena, a process of the Distriet Court, as a compulsory administrative process
of the United States Attorney’s office. Durbin v. Uniled States, 221 F. 2d 520, 522
(D.C. Cir. 1954).

At the same time, grand juries and prosecutors who present evidence to them are
subject to a court’s supervision, and the evidence they gather cannot be made
publie for use against someone not indicted. Examine, if you will, what H.R. 39
would do here. Information may be used at the Department’s fiat virtually every-
where. Some may hopefully seek to protect its confidentiality, but the Department
may spill it out at will so long as it can find a forum to do so. Some may seek to
access their own personal data for correction—but those hopes may be ephemeral
as well for the Department may deny aceess at its whim. At the very least, more
consideration should be given to the relationship of this bill to the Freedom of In-
formation Act, as amended last year, and to the recently enacted Privacy Act of
1974 (Pub. Law. 93-579).

Nor can we regard even the grand jury as a nonpareil procedure to protect
against abuse. As the Committee knows, the grand jury process has come under
severe criticism for failing to provide the protection it was historically designed to
afford those accused of erime.'? It is particularly ironic that possible misuse of
grand juries by the Department of Justice constituted one of the major reasons
for enactment of the 1962 Act.2

No reason exists today for rejecting the limitations contained in the 1962 Act.
Even if some modifications in the existing law are in order, H.R. 39 is hardly an
appropriate response. Do we, for example, realize that H.R. 39 goes far beyond the
kind of civil investigative demand authorized to deal with infiltration of Mafia
racketeers into legitimate business enterprises.”’ That does give some pause for
what is proposed here.

A prosecutor’s desire for inquisitorial powers often clashes with a citizen’s rights
against intrusion. Our society's traditional approach to this conflict is to strike an
acceptable balance, as by permitting electronic surveillance but stringently limiting
its use or as by enacting legislation such as the Antitrust Civil Process Act. The
seales in such a balance normally are weighted in favor of the citizen. But not in
H.R. 39. H.R. 39 represents a relentless promotion of the interests of prosecutors,
to the disregard and jeopardy of everyone else.

TESTIMONY OF ARNOLD M. LERMAN, WILMER, CUTLER & PICKER-
ING, APPEARING ON BEHALF OF THE BUSINESS ROUNDTABLE

Mr. Lerman. Ihave planned to be only 15 or 20 minutes, Mr. Chair-
man.

Chairman Ropino. Fine.

Mr. LErman. Mr. Chairman, I have submitted a prepared state-
ment. What I would like to do here is summarize some of the issues
stated in the prepared statement and to amplify a few others.

Let me state my conclusions first. I really wish there were some
simple way to communicate to you and the members of the committee
the depth of my real concern about the grant of inquisitorial powers
to the Department of Justice. It is coercive. It is uncontrolled. It
extends everywhere. It touches every person. It incorporates all of
the abuses that attach to grand jury powers without either the pro-
tection of the grand jury or the justification for grand jury process.

1 It 1z widely belleved today that grand jurles have ceased acting as checks on prosecn-
tors, and that prosecutors have converted them from shields to weapons. This has prompted
Congressional coneern. See, e.9., Hearlngs on H. Res. 220, et al.. Before Subcommittee No. 1
of the House Committee on the Judlelary, 93d Cong., 1st Sess (1973). It represents yet
another reason why reliance in H.R. 39 on the model of the Grand Jury is unsound.

® Qer, e.0., 100 Cong. Ree. 14613 (1959) (Senator Kefanver); 108 Cong. Ree, 3997
(1962) (Congressman Celler).

7 The Nepartment of Justice did not seek, and Title IX of the Organized Crime Control
Act of 1970 did not authorize, oral Interrogations, depositions of individual persons, or
interrogatories. and three members of the House Judiciary Committee strenuonsly objected
even to the provision adopted as giving the Attorney General “carte blanche to engage in
fishing expeditions, unfettered even by the controls of a grand jury's proceeding”™ and mak-

ing “every business subject to harassment and abuse.” H. Rep. No. 91-1549, U.8. Code,
Cong. and Adm. News (1969), p. 4084.
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The bill incorporates all that was rejected after 7 vears of delibera-
tion leading to the original Antitrust Civil Process Act. Rejected, T
should add, because of deep concerns about intrusions upon individual
rights, harassment, and abuse. I know of nothing in the short time
since those deliberations that would lead us to conclude that the
dangers are any less present today. And I have seen little that warrants
even consideration of the type of changes here proposed.

Now, let me explain. H.R. 39 would authorize the Department to
demand by compulsion any information relating to any inquiry
about whether any person is or has engaged in any violation of the
antitrust laws. Even if this referred simply to violations of the Sherman
or Clayton Antitrust Aects, the power of inquisition is vast and there
is little that cannot be asked. But the power to inquire does not stop
here. The inquisition may also be conducted about whether acts or
practices simply offend public policy or are immoral or unethical,

It may—although this is not clear—reach facts addressed simply
to competitive issues and administrative or regulatory proceedings
throughout the Government. It may also deal with facts that relate
to any activity which, and I quote, “may lead” to a violation of the
antitrust laws, whatever that means. Or which may lead, I suppose,
to unethical acts. The Department can demand that information of
anyone, whether or not he is the person under investigation, any-
where in the country. It can pursue the inquiry by oral interrogation
under oath and in secret if it chooses, by demands for written answers
to questions, or by subpenas for documents.

If responses are not forthcoming, the Department can ultimately
seek contempt sanctions to put people in jail. The Department can
use the information in civil proceedings, criminal cases, grand jury
proceedings, or before agencies of the Government.

If a witness is invited to respond to a secret oral interrogation, what
can he do? There is no impartial person to protect against abuse or
harassment. He may not know whether he is a potential civil or
criminal defendant. In fact, he knows little at all except the deseription
of the general subject matter of the inquiry, If he is fortunate enough
to have an attorney present, he may object to questions but hardly
upon grounds of relevance. The scope of the power is so broad and
his knowledge is so sparse that there is little to which that constraint
would apply. If he invokes the fifth amendment privilege, he may
nevertheless be compelled to respond by a grant of use immunity, a
form of immunity which many claim leaves little to the privilege
against self-incrimination. He is, in short, under compulsion to rorl) y
and he is largely at the mercy of the scruples or sensitivity of his
interrogator.

If the demand is a fish net for documents, what constraints apply
here? Again, relevance as a practical matter means precious little.
There is no express prohibition against oppressive demands. Even if
there is some theoretical right—and this is not clear either—to raise
claims of undue burden, neither the witness nor the court will know
enough about the subject to balance realistically the burdens against
the need. The act does refer to some customary protections available
In grand jury proceedings. Here, if we have learned anything from
grand jury subpenas, it is that there is virtually no constraint at all
except for privilege and the grossest types of abuse.
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These are a few illustrations of the application of H.R. 39. But I
think they suffice. Do they not at least lead you to ask what personal
intrusions it visits or how much it inflicts? Who will watch how the

ower is used or how far it can reach? Who will, or can, even know?

ow can it be controlled and why should we confer it upon a prosecutor
at all? I do want you to understand that my comments do not reflect
upon particular persons who now serve us in the Department. Congress-
man MacGregor put it well when he expressed the same concerns in
rejecting similar proposals at the time the original Antitrust Civil
Process Act was passed.

He said:

I do not suggest that this Attorney General or perhaps any Attorney General
or his assistants would abuse this tremendous grant of authority, but I think we
should concern ourselves with the possibilities of its abuse rather than with the
prospects and possibilities of its proper exercise.

Let me make a few observations here.

First, these powers appear to be modeled upon grand jury powers.
The abuses of grand jury powers have gravely concerned many of us.
I hope you have the opportunity to read again the remarks of Senator
Kennedy before your committee in testimony upon grand jury abuse.
You will find there an explicit catalog of some of the vices of H.R.
39. To the extent that we tolerate the threats of abuse of grand jury

roceedings, we do so because we have a need to have eriminal process.
1I‘he Department already has erimina! grand jury proceedings for anti-
trust violations. How can we possibly want to extend those techniques
to civil regulatory laws?

Second, whatever abuse may occur with grand jury authority,

the [pmvcm conferred under H.R. 39 are far worse. The grand jury

itself sits as a constraint upon the prosecutor’s arbitrary ur'npl[l)rcssive
action. The court participates in its control. I would ask that you
compare carefully what IJ.R. 39 would do in these respects. There is
no constraint upon the circumstances under which the department
may institute its inquisition. All it need do is recite that it is conducting
an investigation about whether somebody has violated the antitrust
laws. Theré is no limitation upon whom it may pursue. There is no
meaningful way to challenge or even know its motivation. And as a
practical matter, there is virtually no limitation upon what it may ask
and the burdens it may impose.

Third, all that you now consider in title IT was explicitly rejected
just 13 years ago when the Antitrust Civil Process Act was passed.
In my prepared statement, I have detailed the legislative concerns
expressed there. They are no different now. Our experience in the
interim hardly suggests that we exercise less constraint upon uncon-
trolled powers of inquisition. It was just a short time ago that we all
read, with great dismay, Mr. Dean’s memorandum which spoke to
the question of “how we can use the Federal machinery to serew our
political enemies,” or Mr. Magruder's proposal “to utilize the Anti-
trust Division to investigate various media relating to antitrust
violations.” Mr. Magruder noted that: “even the possible threat of
antitrust action would be effective in changing views.” Bear in mind
that Mr. Magruder was talking about civil investization and not
some of the more excruciating forms of pressure that H.R. 39 would
permit. I know these points are obvious and yet I think they really
do have to be raised again when I see the provisions of H.R. 39.

56-900 O - 76 - 12
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Fourth, I have carefully reviewed the Assistant Attorney General’s
remarks in support of H.R. 39 precisely to determine what special
enforcement need could warrant what is here propoesed. There are
two basic reasons given: Investigative efficiency for antitrust cases
and assistance in massing information for the Department’s role as
protector of competition 1n administrative agency proceedings.

I do not believe that the Department’s role before agencies warrants
any special inquisitory authority at all. The Department is not a
regulatory agency; it has no genuine statutory basis to supervise
other agencies. To the extent that it has assumed a self-appointed
role in appearing before agencies, it addresses the need for the agency
to take antitrust policy into account. This role does not clothe the
Department in a mantle of sanctity, rather it makes the Department
an advocate. 1 see no reason why its authority to gather information,
already vastly greater than that possessed by other advocates who
appear, need be enhanced still more. Nor do I wholly believe that the
Department views its agency role as a serious basis compelling legisla-
tion such as H.R. 39, when, at the same time, it expresses the view
that the powers of inquisition under the bill would be seldom used
for this purpose.

As for efficiency, I would readily agree that H.R. 39 may contribute
to efficiency. But how much do we really need it and is it any event
worth the price? It may be that the Department could fruitfully use its
present civil investigative demand authority for acquisitions not yet
consummated, even though the FTC already requires systematic pre-
acquisition reporting. I would suppose as well that something might
be gained by some additional pre-complaint demand against defend-
ants. But in light of the vast discovery permitted under the Federal
rules, is it not fair to describe as perhaps the most significant gain, the
license to avoid responsibility inherent in the filing of a complaint and
supervision of the court? The same is true for third-party pre-complaint
demands with the added license that comes from excluding the
defendants and their counsel who would otherwise be present.

Here, I would ask you to pause for a moment and reflect with some
particularity upon the need. The Department already has grand jury

rocess for eriminal violations of law. It has an incredible array of other
investigatory authority, including many other ways to reach informa-
tion through compulsory processes. It was a relatively short time ago
that the Assistant Attorney General then in charge of the Antitrust
Division explicitly stated that there were very few instances where it
would be necessary to have compulsory process to interrogate indi-
viduals, and that 1t was not in any way worth the intrusion. It was
just a short time ago that the Department expressed its view that
what was required was the civil investigative demand authority it now
possesses under the act. What then is really the depth of any enforce-
ment need? I do not find any answer, let alone a convincing demonstra-
tion in the justifications we have seen thus far.

Finally, I would hope that you cannot be persuaded that investiga-
tive efficiency is itself a warrant for the proposals of H.R. 39, or that
your expectation that the Department may use the extraordinary
powers with discretion will color your judgment. We can have more
investigative efficiency were we to abolish constraints against wire-
tapping or to revoke the fourth amendment prohibitions against
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unreasonable search and seizure. We do not choose to do so and the
question to my mind is no different here.

I am reminded of Senator Kennedy’s testimony on grand jury
questions when he commented on the Organized Crime Control Act of
1970 and I would like to leave the subject with the thought that he
expressed there. He said, and 1 quote:

In part, of course, Congress is to blame for the present crisis because Congress
failed to recognize the sinister potential abuses lurking beneath the innocuous
surface of the 1970 law. In part, the Department of Justice is to blame for lulling
Congress, not only with excessive protestations of the need for this new Act as a
law and order tool, but also with equally excessive and wholly unfulfilled promises
of good behavior if only the Act would pass. Today, in consequence, the investiga-
tive Grand Jury has become a powerful new engine of political oppression.

Of course, our concern here is not for an investigative grand jury,
it is for compulsory investigative authority for the Department of
Justice. And 1t is not for political oppression alone. I sincerely hope
that we will not be making the same tragic observations because H.R.
39 were permitted to become law.

Again, I do want to thank the committee for the opportunity to
appear and I will be happy to try to answer any questions you may
have.

Chairman Ropixo. Thank you very much, Mr. Lerman.

It appears from your prepared statement that you have consider-
able knowledge of the current effort on the part of the Department of
Justice and the Antitrust Division to secure new kinds of tools for
enforcement processes and to be part of an investigative arm so that
they might be able to enforce the laws. Now you say that in your
13 years of experience with the ACPA you see really nothing that
would change the view you held some 13 years ago. s this not quite
a broad statement? Is there not anything at all that has developed
within that period of time which would show that there are some
restrictions on the ability of the Department to do its job responsibly
and that there is a need, first of all, fer some other investigatory
tools? And are we not talking about this in particular and how far
it goes as a basic premise on which we can proceed?

Mr. Lervax. Mr. Chairman, 1 was not speaking particularly of my
own experience, although I think I could speak from that as well, but
rather the experience which the Department of Justice represents to
us as having occurred during the intervening period. If we address
first the need for these kinds of tools, with one exception which I will
come to in a moment, I think that the Department itself has not pre-
sented to any of us any kind of persuasive statement of difficulties or
substantial changes that have occurred since the passage of the Anti-
trust Civil Process Act.

I would compare, for example, the type of showing made by the
Department when it came before Congress to make its request for the
Antitrust Civil Process Act in the first instance. At that time, Attorney
General Kennedy presented to the committee and to Congress,
literally a detailed listing of the types of problems the Department
had faced in specific cases. I have not seen anything like that here.

The one area where I think there may have been a possible surprise
to the Department, or in any event there may have been change
which may warrant attention, is where the courts have held that
the civil investigative demand cannot be used with respect to pro-
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posed acquisitions. It is true that when Attorney General Kennedy
testified in 1962, one of the major reasons he cited for passage of the
original Antitrust Civil Process Act was an inability to obtain infor-
mation for that kind of transaction. To some extent that need is
mitigated today because the FTC does systematically require pre-
merger notifications. But 1 do think that the Department, as I indi-
cated, could fruitfully use the civil investigative demand tool in the
merger situation.

Chairman Roni~vo. Well, would you be able to say, Mr. Lerman,
based on your experience and your expertise in this area, that there
is an ability and a capacity in the Department to be able to proceed
without these investigative tools and do its job effectively?

Mr. Lerman. Do you mean the existing civil investigative demand?

Chairman Robino. Yes.

Mr. LErman. I think the existing civil investigative demand is
very valuable to the Department. I have no difficulty in reaching that
conclusion. I think it gives to the Department access to documents
in & manner which can be very helpful to the Department in providing
it with sufficient information to prepare its cases.

Chairman Ropi~vo. And you would not go beyond that?

Mr. LerMaN. I would consider first extending it to mergers if we
think the Department really does have a need to use it there. I cer-
tainly would not consider extending it to oral interrogation of any
sort. I believe that, whether or not we should be willing to extend it
for interrogatories would depend largely upon the function inter-
rogatories would serve and the kinds of limitations you would impose.
I also would have considerable difficulty extending the demand
generally to third parties. The burdens and risks imposed in an
extension to third parties go well beyond any benefits that may be
gained. T would agree with you, Mr. Chairman, that there may be
circumstances where there could be some value to these investigative
tools, but I think we are engaged in a balancing process and 1 think
the balancing process requires drawing that line to keep the civil
investigative demand pretty much in the same form as it now stands.

Chairman Ropinvo. Thank you, Mr. Lerman. Mr. Hutchinson?

Mr. HurcHinson. Thank you, Mr. Chairman.

Mr. Lerman, on page 3 of your prepared statement you point out
that the oral examinations contemplated in this bill would be in
secret. Do you think that they should be open rather than in secret?

Mr. Lerman. I think there are two types of approaches, Mr.
Hutchinson. I think there are problems with both. The problems with
the secret interrogation are the intrusions and forms of pressure that
can be visited upon an individual. One of the additional problems is
the absence of the kind of constraint that presence of defendants
with their counsel might provide.

I think it is quite true that if we have open interrogations we can
avoid some of that. That may depend, in part, upon the rights which
you would give to defense counsel in those open interrogations. On
the other hand, the difficulty with the open oral interrogation at this
stage is that the interrogation can then itself become a way by which
the Department or Department staff, through publicity or pursuit,
can seek to accomplish objectives or results which do not really
relate to the brirging of an antitrust case itself. One additional
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difficulty arises precisely because the Department has not, at that point
in time, gone t}:mugh the constraint and exercise of decisionmaking
involved in the filing of a complaint and its inquiry is not then de-
limited by the requirements of the complaint itself.

Of the two options, I would c.nrminiv prefer the latter. But I do
not think we need face even that risk of abuse for the purpose of the
Department’s information gathering. It can file that complaint and
discover it under the Federal rules.

Mr. Hurcuinsox. I had a concern for the proprietary privacies of
businesses and so on which I think would certainly be violated if you
opened them up to the public.

Mr. Leryvax. I think that is right. You have added a third consider-
ation. Whatever procedure is involved, to the extent that the Depart-
ment is seeking information of a confidential or proprietary character
and you open up the proceedings without the protection of the court,
y.mll] have a very serious problem in disclosure. I think that is absolutely
right.

In this connection, there is one other area I do not think the text of
the bill addresses. This is more in the nature of a technical, but never-
theless, significant point. As I read your present bill, the only time the
Department returns materials to the person from whom it obtains
them, is when documentary materials are obtained in response to a
documentary civil investigative demand. Thus the Department will
hold many other types of materials like answers to written interroga-
tories or transcripts of oral testimony. Once an investigation closes,
and perhaps even while an investigation is pending, we should ask
about the effect of the provisions of the Frem}mn of Information Act.
We should also ask whether we have considered seriously enough, from
the standpoint of persons who want to get access to information about
themselves, whether there is any way in which the new Privacy Act
relates to data the Department will hold.

Mr. Hurcninson. 1 thank you.

I think maybe in view of the fact that there are only 15 minutes
before the session starts, I had better stop asking questions so the
other members may have time.

Chairman Ropino. Mr. Flowers,

Mr. Frowers. Thank you, Mr. Chairman.

I think the witness has well stated the potential problems with this
additional authority here. Maybe, however, in some instances he has
fallen into the trap that all of us do from time to time in overstatin
thel}')otentiai problems. I would call your attention, sir, to the bi
itself.

On page 2 of the bill, which states that ‘“Each such demand shall,
(1) state the nature of the conduct constituting the alleged antitrust
violation which is under investigation and the provision of law appli-
cable thereto.” I think that this very clear provision would give any
person who testified or replied to written interrogatories or produced
documents, good notice of what is the issue that the investigator is
concerned with.

My concern really goes over to the next stage of the process, and I
really do not know how you can answer that concern: there is no
judicial officer available under this procedure to determine the rele-
vance of any questions and whatnot. I share your concern that a per-
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son, a witness, any natural person who is called upon to answer after
this statement that appears in the CID, will be called upon to answer
whatever the investigator might ask. It does not even have to be
relevant. Unless the person being inquired of chooses to invoke a
privilege, he does not have the authority to turn to any judicial officer
at that time and have the possibility of it to say, “Hey, can I get out
of answering this question?”’

Is that not really the basis of what you are stating as your concern?

Mr. Lermax. Well, T would not describe it as the sole basis, because
he can, 1 suppose, refuse to answer and compel the Department to
take him to court, at which time he might raise an argument about
the relevance of the question—that is, assuming he has counsel and
he is able to do that.

Mr. Frowers. That, then, shoves it into the next strata that con-
cerns me, and I think you mentioned it, too. Let me state first of all,
I think that this legislation, given the proper safeguards, can be a
useful tool and can help us and obviously help investigations of anti-
trust viola tions. 1 think it can be useful, too, for the Government and
not harm private rights. I do not know what those safeguards are yet
I am just kind of firming up my thinking on it. But I am concerned,
Mr. Lerman, in this area as well as in some others that individuals—
and I think companies, too—could be affected thereby. Looking
back over the last couple of years, to a lawyer coming from the State
of Alabama, for instance, I am shocked at the prices that Washington
law yers get {or defending criminal cases. I daresay that a Washington
lawyer who was hired to go even to such a hearing might charge
$25,000. 1 do not know what the going rate is these days.

Mr. LErmax. 1 think your estimate of the rate is quite high.

Mr. Frowers. Well, 1 daresay it would be relative to who the po-
tential witness or defendant might be, and it would be somewhat
relative to that gentleman’s ability to pay.

However, 1 am concerned about that aspect of it, and T think you
are, too, that a witness who might be a totally innocent party, but
who an investigator might think is possessed of information or material
that would be relevant to the investigation, could be put to all sorts
of legal expense that could virtually wipe the gentleman out, and he
could still end up being an innocent party to the ultimate proceedings.

Mr. Lerman. This is one of the major problems of applying the
compulsory process to a point that goes beyond the person under
mvestigation. 1 think it is a genuine hu-t that you do expose people
and companies precisely to this.

Mr. Frowers. Well, I tell you that I am not sure that such a
situation would apply here, but we have provided attorneys for all
sorts of people in other areas, under all sorts of conditions, and it may
be that if we are going to move into this area that the Government
ought to provide a competent legal counsel for such a person that is
called in to testify.

Mr. Lermax. | think that would be responsive to the issue of the
possibility of abuse of some individual who appears on his own without
sufficient funds or resources. It does not respond to the problems of
the burden and scope of interrogation and response, without a care-
fully defined complaint, without the refinement of issues that oceurs
in the actual civil litigation, and with the difficulty of obtaining
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protection under current theories of relevance. As a practical matter, I
just find it very hard ever to prevail upon any contention with respect
to relevance, particularly where you have a mandate dealing with
the antitrust laws. As a result of these circumstances, you would
have, nevertheless, very substantial burdens to which the provision
of counsel would not really respond.

Mr. Frowers. Well, I thank you, Mr. Lerman.

Thank you, Mr. Chairman.

Chairman Rovivo. Mr. Mazzoli.

Mr. Mazzorr. Thank you, Mr. Chairman.

[ thank the gentleman for his statement today. A week ago we
had testimony from a gentleman representing one of the Ralph
Nader groups that deals in this field, and I asked the gentleman,
after hearing his statement, whether or not he was satisfied with the
grand jury proceedings, because he cited as an example no counsel
and secrecy, and recommended something similar in these civil anti-
trust matters. He was not satisfied that grand jury proceedings were
correct, and yet he was using that as the basis for urging us to adopt
in this Committee H.R. 39, and, as a matter of fact, urging us to
delete from it the right to counsel and some other provisions of reason-
able protection. So, this is the dilemma facing us. On the one hand,
you have people who have studied the bill—and while I am not sure
their reasoning is consistent, feel that 39 is not strong enough—and
then we have other people—and you would represent articulately
those that feel 39 is perhaps potentially too capricious.

[ wonder, and perhaps you }mvc answered the question this morning,
and if so, I would ask you to do it again, is there anything that you
pelieve we ought to do to enable the Justice Department to better
handle its increasingly difficult burden of proceeding with antitrust
matters in a society that is becoming so completely dominated by
giants of industry, and where consumers have such a difficult time
figuring out what their rights are?

Mr. Lerman. That is a very difficult question to answer. We can
have a very long philosophical discussion and it would be a broad
ranging one, but let us take a stab at a few possibilities.

If the focus is basically upon refining the Department of Justice’s
tools and seeing whether or not we cannot identify some specific tools
that may be more helpful to the Department, then I think we may ap-
proach the problem from different directions seeking to mitigate the
same kinds of dilemmas you just deseribed. 1 think you could consider,
for example, the possible use of interrogatories, but for the purpose of
assisting the Department, let us say, to make sure it has obtained the
documents that it seeks. I think you might consider possible uses of
other techniques for narrow [l)ur]m.-:e. Again, I would always rule out
pre-complaint interrogation, because I really do not believe it appro-
priate nor do I believe it worth the problems it creates.

I think we might consider other possibilities if perhaps we ap-
proached the problems in a different way. I am not sure where this may
lead. One of the difficulties here is the scope of the matters into which
the Department may inquire. There is an enormous range of inquiry.
I did not see an eyebrow raised when I mentioned the ability to probe
morality. Yet that is involved, because the “antitrust laws” are defined
in H.R. 39 and in the Antitrust Civil Process Act, to include the




176

Federal Trade Commission Act. You are talking then about authoriz-
ing the Department. to embark on all kinds of expeditions to investi-
gate ‘“‘unfairness’” oracts contrary to “public policy.” Now, I think the
same difficulty is present when you talk in generic terms about con-
cepts like, “unreasonable restraints of trade.” So, if there were some
way to identify a highly precise type of area, and I mean a precise area,
about which inquiry was particularly significant and require some kind
of showing in that regard, it is conceivable that you might then con-
struct a more refined tool to deal with that circumstance. That is a
very different kind of approach, and you would have to hedge it with
appropriate protections again. The vice is really ‘the breadth of the
law, the breadth of the discovery authority, and the inability to con-
trol it. When you deal with this subject generically you simply are not
dealing with these difficulties,
Mr. Mazzori. Sir, you have practiced law for a number of years in
this area and speak for an association of businesses that have had, I
am sure, many cases involving antitrust laws. Have you found in your
practice that there is a willingness on the part of companies to withhold
documentation? That there is an intentional effort on their part to
impede or to throw roadblocks in the path of the Justice Department
or others in trying to determine whether or not a merger is correct or
whether or not——
Mr. LermaN. Let me speak from my own personal experience in
the merger area for a moment, because that is one you have just
mentioned. My own experience has generally been a witness to con-
siderable readiness to furnish the Department with information. I
suppose it is true—indeed, I am sure it is true—that there are cases
where people do not cooperate voluntarily.
Mr. Mazzovri. Are you aware of any measures that might currently
exist that could provide the Justice Department with a tool to obtain
those documents?
Mr. Lerman. Well, there is the present civil investigative demand.
I think that might be extended to the merger area. But all the Depart-
ment of Justice has to do is ask the Federal Trade Commission for its
premerger notification report, and in fact, the Trade Commission has
plenary authority to require all kinds of information.
I do want to return to complete one other thought. One of the real
roblems with most of the discovery that businesses face and the
urdens that are imposed, even when they are imposed by admin-
istrative agencies, is the use of broad mandates authorizing investiga-
tions so that it is impossible to constrain the kind of burdens and
roblems the agency may freely impose upon everybody who micht
e faced with its demands. To some extent, at least, an administrative
agency may have a regulatory mission and there may be some theo-
retical justification for the existence of the power. But this does not
mean that the agency will control its use and employ it selectively. In
most instances, in any event at least a collegial body is present and
can exercise some kind of control. I do not mean to suggest that
agencies do this wisely or well. But the collegial protection is at least
there. The problem with this type of legislation, again generically
applied, is that there is no meaningful control at all.
Ar. Mazzovr1. 1 thank you very much.
Chairman Ropino. Mr. Railsback?




Mr. RaiLssack. Mr, Chairman, I just arrived and I do not feel
prepared.

Chairman Ropivo. Mr. Lerman, I would just like to comment,
first of all, on your statement, which I think is a very reasoned state-
ment. I feel that it probably is one that I think raises a lot of concern
which all of us share, but at the same time, I think we have got to
recognize our concerns which generally arise whenever new areas are
attempted. We know that there is a job that needs to be done, and
we are in a dilemma when a department entrusted with the respon-
sibility for a period of time suggests that a necessary tool is lacking.
Of course, we recognize, too, I think, generally, that enforcement has
not been quite what it should be. And yet, whenever there is a presenta-
tion to support what may be a proposal or an additional tool, we find
that generally there is this kimrnf response about the deep concerns
which I can, again, appreciate, but with no positive effort to say, well,
we do need to go into other areas.

Now, I do commend you for stating that—and again, I suppose
without holding you to it—that in the area of mergers one may con-
sider extensions of the civil investigative demands. Nonetheless, it
seems to me that we have got to recognize that maybe this is not
sufficient. Those who do represent business interests and who go before
the executive departments come here, of course, with a position some-
times which is not quite neutral as we who are here looking to be
protective of the public interest as well, and, therefore, may have to
explore a little more. I am wondering whether or not, sometimes, it is
not the fault of those who do come here and raise a lot of concerns and
then leave us with the thought, “Well, we just cannot go beyond it”
and leave it the way it is, which, therefore, makes us determined to go
forward because we just do not believe that that is the case; namely,
within 13 years of the ACPA that there is no experience or no data
which shows that there is a need There are, also, concerns to guarantee
that rights that you are concerned with are protected.

Mr. LErmMan. Mr. Chairman, let me agree with you first that there
really can be differences of views. We see the world through different
windows, perhaps, even though we both come from the same area in
New Jersey originally.

Chairman Ropino. Well, that is interesting.

Mr. Lerman. But, I really would question your first premise. It
may be that we have a need to improve antitrust enforcement. How-
ever, I think it is fair to question whether that need really lies in the
area of enhanced investigatory tools. And beeause the Department,
as a prosecutor, has come and said we can use this does not mean that
there is a social imperative. First, I put aside what the Department has
said about regulatory agencies, because I really do not beEove that the

articular role that the Department envisions before agencies calls
For the kind of bill we are talking about here. Beyond this, I would
expect most prosecutors to come and say they would like to have
more investigatory tools. Why not? In the pursuit of prosecution, that
is always what you would like to have. The greater freedom you have
from constraint, the more efficient you may be.

If your concern is, as I think it really is, with whether the antitrust
Jaws themselves are accomplishing their mission, perhaps the problem
is not the absence of some new investigatory tool. Perhaps the prob-
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lem is in the appropriations. I realize the Department came before
Congress and said lgat their appropriations were sufficient. But, you
know, there may still be room to accomplish more with a{)propria-
tions. There may be a problem in personnel—although [ do not
believe that is the case. There may be problems in the laws them-
selves. I think there are many ways in which the laws operate which
make no sense, either from the standpoint of a businessman or from
the standpoint of the public. There may be problems in other areas
as well. All I am really saying is that because we have a concern for
antitrust enforcement—and I share that same concern with you—that
does not mean that we have to accept as given a view that investiga-
tory tools are the cause for the inability of the antitrust laws to serve
as we might hope.

Chairman Ropivo. Well, I thank you. And I think, too, that some
of the concerns that you expressed were expressed in 1962 when the
legislation gave birth to the civil investigative process. I think at that
time there was a good deal of anxiety as to whether or not there would
be an overreach or an overrun. I think this was expressed by my pred-
ecessor, Mr. Celler, on the floor of the House, and the ranking minor-
ity member at that time. And I think You can see from that that we are
aware of this and, however, we do have responsibility to try to develo
the kind of legislation that will provide the tools that are necessary, if
indeed they are.

Mr. Ramssack. Mr. Chairman, if you will yield, may I just add
that I find it very interesting that your testimony, to a certain extent,
parallels testimony that we have heard from a distinguished member of
the New York City Bar, who raised many of the same objections as far
as procedures or procedural safeguards. And I think we do have to
perhaps take into account that maybe there are going to have to be
some changes made to provide more safeguards.

Mr. Lerman. 1 wuuh[]) urge that we start first with trying to identify
where the real area of need is. I would think that if you can identify
something highly specific as the merger area that you then can assess
it and deal with it. .

I think, second, that procedures cannot be the whole answer, be-
cause you will want to narrow the reach, substantively, for example, of
various types of tools—even existing tools—that you may use for
discovery purposes.

Third, if you began to move in this direction and think of proce-
dures, you have to find ways to put constraints on the manner in which
the Department may use this information and what it does with the in-
formation when it stores it.

And perhaps if you start in this direction, you can fashion a highly
refined, specific tool, useful for some purpose, and build in the protec-
tions. But if it is going to be satisfactory You are going to have to do

it in & way that really is highly refined and is more of a rifle than a
shotgun.

Chairman Ropixo. Mr. Dudley.
Mr. DupLey. Mr. Lerman, I would like to start a little bit with your

ki_mli of blanket opposition to the notion of oral examination prior to
trial.

First of all, with respect to whether or not these procedures, which in
many instances parallel the discovery procedures in the Federal rules,
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whether they take place prior to the filing of complaint. I would think
that there would be distinct advantages from a defendant’s point of
view in having a good deal of the discovery process—or a potential
defendant’s point of view—of having the discovery process take place
prior to the public accusation, with the attendant publicity conse-
quences and other kinds of consequences that attend the filing of a
complaint.

I wonder if that is not really an advantage to a defendant in some
instances.

Mr. LErmaAN. I can answer the question in two ways, Mr. Dudley.
First, I have never personally been in the situation where I would have
viewed this as an advantage where I would not also conclude that the
defendant should be as cooperative as possible in furnishing the De-
partment information. From a defendant’s perspective, if it is desirable
to have the Department highly informed of a defendant’s viewpoint,
the defendant would certainly voluntarily cooperate.

Second, I think there is a difference created by the filing of a com-
plaint. It lies not only in the supervision of the court. The filing of the
complaint presupposes a process of decisionmaking with respect to
an evaluation of the questioned conduct and its effect, and the com-
mitment of the Department’s resources to a significant undertaking.
It imposes a discipline which tends to produce far more reasoned,
careful judgment about what it is that the Department is doing.
There is a significant difference in that discipline and the discipline
that would apply simply to numerous decisions to investigate whether
somebody is engaged 1n some interesting activity. There is a very
different attitude and a very different quality of decisionmaking. For

that reason, I think there is a far higher degree of responsibility that
precedes the judgment that will lead to the incidence, scope, and
forms of discovery that will subsequently occur.

Mr. Duprey. Well, Foing from there to look at specifically the

question of whether oral testimony ought to be taken prior to trial as
opposed to the interrogatories and production of documents, we are
dealing in antitrust cases frequently with problems of conspiracy,
problems of at.t-emFting to show whether courses of action, parallel
courses of action, if you will, were concerted courses of action, and all
too often, I suspect, that is not going to be reflected in documents and
are not going to be flushed out by interrogatories. It may well be the
kind of thing that you can either more conclusively establish did or
did not happen through oral testimony. And in that regard, I wonder
if we place some limitations on the use to which material can be put,
Wl_let(}iler that would handle some of the concerns that you have
raised.

Mr. LermaN. Let me answer the question in reverse. Certainly,
putting limitations on use, just as refining the tool in other ways,
would handle some of the concerns. There is no question about it.
You always handle some concern when you try to introduce a greater
measure of constraint. On the other hand, I am pondering your com-
ment about whether oral testimony would not be particularly useful
in conspiracy cases.

I think your question assumes a type of conspiracy case where the
Department is attempting to ferret out, from parallel courses of con-
duct, some secret agreement where it may not find the magic key that
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unlocks the conspiracy in a document that contains the agreement.
I suppose you are thinking of conduct like price fixing or agreements
to exclude ccmpetitors or divide markets in various ways. I would
suggest to you, Mr. Dudley, that those are precisely the areas where
grand juries are in fact used. If what you are suggesting is that we
should go to this process rather than the grand jury process, then I
would add an additional concern. If we start moving to this process
for precisely those kinds of cases, the investigative tool really becomes
a way to allow the Department to circumvent the grand jury process
itself and avoid whatever protection and constraint the grand jury
would impose. In short, when we treat the conspiracy area and speak
of hidden conspiracies. 1 think we are talking about the kind of cases
that really are taken to grand juries today, and with justification.
On the other hand there is another form of agreement in restraint of
trade, if you will, which is sometimes found from the behavior of
people in the marketplace. The finding may even surprise some of
the participants. It involves a kind of after-the-fact conclusion that
the behavior itself—without underlying agreement—suggests some
implied conspiracy. I think those are precisely the kinds of cases
where the oral interrogation is not particularly required by the con-
spiracy nature of the circumstances.

I hope that is responsive to what you were saying.

Chairman Ropino. Mr. Polk.

Mr. PorLk. Thank you, Mr. Chairman. Mr. Lerman, did I correctly
understand that you took the position that you opposed the docu-
ment retention practice in the current act?

Mr. Lerman. I took the position that 1 am not certain what happens
under the current act with respect to the copies of documents that the
Departm ent of Justice retains. | think the document retention situa-
tion under the current act is generally a good one. But I do have one
question that may arise simply because 1 do not know the Depart-
ment's practice and 1 did not have a chance to check before the
hearings. Under the current act, the Department may make copies
of documents for its official use. There does not appear to be a require-
ment that these copies be returned. The erucial legal question, of
course, 1s how the term “‘official use” is construed. I wonder what
happens to those documents in the files of the Department; how long
they remain; what they really are: whether they are limited in number;
aud whether they may at some point become subject to the kreedom
of Information Act.

Mr. Pork. Well, that was the purpose of my question. Is there any
policy justification that you would see in the retention of those copies
for an indefinite period of time?

Mr. LErmAN. Af we assumed these copies are, in fact, being retained,
my own view would be that they shoula, inaeed, be returnea when the
purpose for which they have been obtained no longer exists. I think
you will find, and I have sometimes run into this when | have asked
for the return of confidential information even voluntarily submitted
to agencies, claims by an agency staff stating that the agency would
like to have the data for 1ts official records. Ihere is Some policy
justification for an agency or the Department wanting to have some
documentation, perhaps, of the reasons for actions. In this type of
Circumstance, a reasonable time after a decision is made, even that
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justification for retention may vanish. But again, T have simply
assumed that the Department does, in fact, keep the copies. I do not
really know.,

Mr. Pouk. Very well, thank you. On another point, in discussing
the scope of H.R. 39, you suggest that, perhaps, a distinction might
be made between the target of the investigation on the one hand
and third parties on the other. I am sure if we asked the Department
or suggested that to the Department, they would respond that at
the beginning of an investigation they do not always know who is
the third party and who is the target of the investigation. What
response would you make to that?

Mr. Lerman. I think that may be true. I certainly have been
involved in enough investigations at the Federal Trade Commission
where there are situations where the Commission, for example, may
not know who is an actual target. I would suggest to you that the
first problem created is that the discovery demands then become so
vast that they are almost totally unmanageable. What you are
dealing with is a sort of general court of inquiry. Perhaps that is an
appropriate function for the Federal Trade Commission, although

have many reservations about the way such investigations are
conducted by the Commission. But I do not think it an appropriate
function for the Department of Justice. In other words, there is a line
to be drawn delineating the broad gauge generic information-gathering
functions that a regulatory or semi-regulatory agency may sometimes
perform.

Properly, the Department of Justice inquiries fall outside of that
line. "“'.9 Department is a prosecutor investigating some specific
forms of behavior or persons. It may not know all of the culprits, but it
often has some of them in mind. It would, at least, have reason to
believe that certain behavior—individual or industry—suggests a
violation. If it does not, then I would suggest that the circumstances
aren’t the proper place for the use of compulsory process tools in the
hands of a prosecutor. There are other places where inquiries are
conducted to deal with these circumstances. For example, the Federal
Trade Commission and the Congress of the United States.

Mr. PoLk. Well, I think that to the argument, distinguishing
the FTC from the Department of Justice, the Department has
responded that the FTC also prosecutes violations of the law and,
yet, they have these broad powers, so why not give those same
powers to the Department. i f

Mr. Lerman. 1 would urge with all my heart and soul, if we could
ever find a way to do it, that we would be well advised to separate
the prosecuting function of the Federal Trade Commission from its
other functions, and I would respond to the question in that way.

Mr. Pouk. I thought that, perhaps, that was the premise of your
argument.

I think that the question has been asked before, but it is an impor-
tant one. In your blanket opposition to the taking of oral depositions,
even of the targets of investigation, you suggest certain abuses. Could
you lay out for the record what exactly you envision those abuses
to be? it

Mr. LErman. I would divide the problem into several parts.
First, it is a highly personal intrusion. Second, with respect to the
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person who appears who is an individual who may be basically unso-
phisticated and who simply has a lack of knowledge and a lack of
counsel, I think there is a whole ambience of pressure. He can be
abused and not even know it.

A suggestion was made that, perhaps, such people should be pro-
vided with counsel. It is conceivable this would afford some protection.
But the pressure upon individuals remains, even in those circumstances
where you might have counsel and even where we have some sophisti-
cation on the part of the person being interrogated. It is not an easy
matter for a person to feel comfortable in a situation where he is
being interrogated and, particularly, a situation which is alien to him.

Third, entirely apart from that pressure, you have nobody at the
proceeding itself who is exercising control over, not what the Attorney
General may have said, but what the staff interrogator is, in fact,
asking.

Mr. Pork. Of course, that cuts both ways. If the witness does not
answer the question, the interrogator is frustrated.

Mr. Lervax. The interrogator may then take him to court, and
the problem there really arises from the inability to provide bases
upon which the person who is refusing to respond can deal with the
whole range of genuine concerns he should properly be able to raise
in addressing a command that he answer questions.

Mr. Pork. Thank you, Mr. Chairman.

Chairman Ropixno. Mr. Falco, and we will just go on until the next
bell, because there is a record vote on.

Mr. Fanco. Mr. Lerman, the third question that you say you
would like to raise with the subcommittee 1s “Can you conceive of any

realistic way to oversee what the Department may, in fact, be doing
or to protect against abuses, either of the process or of the persons
whom the inquisition may affect?”

In both {nur prepared statement and oral presentation, you re-

ferred to Messrs. Dean and Magruder. Are you aware that in the
petition of Emprise Corp. in 1972, a CID target was able to have a
court rule on allegations that the CID had been issued for political
purposes and thus constituted an abuse of process?

Mr. LerMAN. I was not aware of that particular case. I was aware
of such charges being raised. But, Mr. Falco, the difficulty is first, in
the recipient of the demand ever knowing or having even an inkling,
that abuse is involved; second, in the ability, even if there is suspicion,
to obtain the kind of information that would permit objection; and
third, to obtain relief. There have been cases under the Antitrust
Civil Process Act where some question has been raised about the
basic purpose or propriety of the investigation, There, the basic
response of the courts has been to let the matter rest if the Department
wi]f furnish an affidavit that the investigation deals with whether someone
is violating the antitrust laws. That is apparently the beginning and
end of the inquiry. I am aware of one case in which the Department
refused to file an affidavit denying the charges of abuse, although
that may have been a tactical decision to test the point of law.,

Mr. Favco. Is there anything in H.R. 39 that would prevent

judicial review of similar claims of abuse of process under the amended
act?
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Mr. Lerman. No. T think you would have to raise it by refusing to
respond to an oral question, or by compelling the interrogator to take
you to court. I am not at all certain that you could independently
raise it by seeking an injunction but I think all of the difficulties are
still there. I do not think, as a practical matter, it is an issue that
anyone can customarily count on obtaining facts, or on prevailing,
even if he has some suspicion.

Mr. Farco. Well, that seems to lead to a constant theme that you
have had of relating constant judicial supervision available in the
course of discovery once a case 1s filed, to the absence thereof for an
investigative deposition. Is that a fair statement?

Mr. Lerman. That, plus the kinds of questions the court addresses
when the case is filed and, second, the kind of constraint, internal
constraints, and the different kinds of responsibility that, I think, the
Department exercises in the decisionmaking process to file a complaint
am[J pursue the inquiry.

Mr. Favco. Well, I would like to pursue that, if I may, Mr. Chair-
man. I think you are making some distinctions without a difference.
For example, in a discovery process, does not the deposer merely
serve his notice of taking the deposition with the burden being on the
other party to seek a protective order if they have some reason why
that deposition should not be taken? Is not that exactly what happens
and would be likely to happen if an investigative deposition is provided
for?

Mr. Lerman. I think that is basically what happens in the oral
deposition. I think you also impose a burden on the recipient of a
demand to raise those questions. However, there is a difference, Mr.
Falco. Before you can take a deposition in a civil antitrust case, you
have to file a complaint. The Department’s complaints are considered
at the highest levels, and, because they involve careful evaluation and
a commitment of Department resources, they are carefully weighed
and the quality of decisonmaking is different. Moreover, the detailed
allegations of the complaint, to the extent that they are present, and
the issues that are subsequently framed in the civil proceeding, form
a framework to govern the taking of the deposition so that your
ability to deal with a deposition within an appropriate framework is
quite different.

Chairman Robivno. I regret that we have got to conclude at this
time since there is a record vote. I want to thank you, Mr. Lerman.
You have certainly been very helpful. This concludes the hearings by
the Subcommittee on Monopolies and Commercial Law on H.K. 39.
Our record will remain open for the receipt of additional statements
until Monday, August 11, 1975. Thank you very much.

Mr. Lerman. Thank you, Mr. Chairman.

[Whereupon, at 10:30 a.m., the subcommittee adjourned, subject to
the call of the chair.]







AGENCY REPORTS

DEPARTMENT OF JUSTICE,
Washington, D.C., March 5, 1975.
Hon. Perer W. Ropixo, Jr.,
Chairman, Committee on the Judiciary,
House of Representatives, Washington, D.C.

DeAr Mr. CaArrman: This is in response to your request for the views of the
Department of Justice on H.R. 39, a bill ““To amend the Antitrust Civil Process
Act to increase the effectiveness of discovery in civil antitrust investigations.”

H.R. 39 is identical with a draft bill transmitted by this Department to the
: Peak(-r on April 4, 1974, and introduced by the Chairman as H.R. 13992 in the
Ninety-third Congress. In the Ninety-fourth Congress, the same draft bill was
transmitted to the Speaker on February 13, 1975.

The Antitrust Civil Process Act, 76 Stat. 548, 15 U.S.C. 1311, which presently
applies solely to the production of documents by persons (other than natural
persons) under investigation, would be extended by IIp,R. 39 to (1) include persons
(including natural persons) in addition to those under investigation, who may have
information relevant to a particular antitrust investigation, and to (2) permit the
service of written interrogatories and the taking of oral testimony.

The bill would also clarify the Act by correcting the adverse effect of a Ninth
Circuit Court of Appeals decision, which held that civil investigative demands may
issue only to require the production of documents relating to current or past, but
not incipient, violations. [United States v. Union 0il Company of California, 343 F.
2d 29 (9th Cir., 1965). The Aet would also be elarified by removing any doubt that
it permits the use of evidence in investigations and cases in addition to the specific
investigation to which the issued demand relates and any case resulting therefrom.
Cf. Upjohn v, Bernstein (D.D.C. Civ. Action No. 1322-66, 1966).

H.R. 39 would specifically authorize the Department of Justice to extend the
period in which persons served may judieially contest a demand, thereby protecting
the rights of the latter while facilitating compliance with the demand ancflessenin

the Fn.ﬂsibility of litigating the question of the legality of the demand. The bil
d

would specifically sanction the Government’s present practice of extending the
time for production, thereby affording opportunity for partial production, possibly
obviating the need for full production, and avoiding resort to the court by either
the person served or the Government. The Department’s existing practice of
requiring certification of compliance would also be specifically sanctioned.

A major objective of the bill, the production of oral testimony, would be ob-
tained by a somewhat modified Administrative Procedure Act process providing for
the presence of the witness' counsel in a limited role with a restricted right to raise
objections.

roadening the Act to cover oral testimony would introduce no novel, untried
concepts in antitrust enforcement. Arizona, Connecticut, Florida, Hawaii, Illinois,
Kansas, Louisiana, Maine, Missouri, New Hampshire, New Jersey, New York,
North Carolina, Oklahoma, South Carolina, Texas, Virginia, Wisconsin, and
Puerto Rico have given their Attorneys General (in the case of Puerto Rico, the
Secretary of Justice) the power to seek the attendance of witnesses to give oral
testimony in antitrust investigations prior to initiation of any suit or proceeding.!

1 Arlz. Rev, Stats., Ann., title 44, chap. 10, see. 44-1408; Conn. Gen. Stats. Ann., title 35, chap. 624, sec. 33—
42; Fla. Stats, Ann., title XXXT, chap. 542, see. 11; Hawall Rev. Stats., title 28, chap. 480, sec. 480-18; T11.
Ann, Stats., chap. 38, sec. 60-7.2; Kan. Stats. Ann., chap, 50, sec. 50-153; La. Rey. Stats., title 51, secs. 143,
144; Me. Rev. Stats., title 10, chap. 201, see. 1107 (eriminal actions only); Rev. Stats. Mo., chap. 416, sec. 416-
310: N.H. Rev. 5tats. Ann., title XX XT, chap. 356, sec. 356.10; N.J. Stats. Ann., title 58, chap. 9, sec. 56:0-0;
N.Y. Consol. Laws, chap. 20, art. 22, sec. 343; N.C. Gen. Stats., chap. 75, sec. 75-10; Okla. Stats. Ann., title
70, chap. 1, sec. 24; Code of Laws of 8.C., title 68, chap. 2, art. 6, sec. 66-111; Texas Codes Ann., Bus. and
Commerce Code, title 2, chap. 15, sec. 15.14; Code of Va., title 50.1, chap. 1, sec. 50 1-9.10; Wisc. Stats. Ann.,
title 14, chap. 133, sec. 133.06; P.R. Laws Ann., title 10, chap. 13, see. 271.

(185)

56-900 O - 75 - 13




186

These jurisdictions also extend the eivil investigative subpoena power in anti-
trust investigations to individuals as well as to artificial persons, and provide for
service upon persons capable of providing testimony relevant to the investigation,
whether or not they are the actual target of the investigation. H.R. 39 would
utilize the provisions of the federal immunity statute to bring natural persons
producing evidence within the reach of a civil investigative demand.

In the area of trade regulation at the federal level, section 9 of the Federal Trade
Commission Act confers on the Commission power to compel oral testimony in the
course of its investigations. Among departments and other agencies whose heads,
members, or employees have statutory authority to compel attendance and
testimony of witnesses in the course of investigations pertinent to laws which they
administer are Agriculture, HEW, Labor, Treasury, AEC, CAB, FAA, FCC,
EI’(’.'-, FMC, ICC, NLRB, Railroad Retirement Board, Tariff Commission, and

A.

Nor is precedent lacking for extending the investigatory power to incipient
violations. The acts of Hawaii, Illinois, Missouri, New Jersey, New York, and
Virginia for example, specifically authorize the use of civil investigative subpoenas
in investigations of incipient violations.

No field of litigation involves facts more complex and records more extensive
than are found in the Government’s antitrust cases. The task of amassing the
voluminous data essential to successful antitrust enforcement is of considerable
magnitude. Insofar as it went, enactment in 1962 of the Antitrust Civil Process
Act provided a signal benefit to the Government's eivil investigations by au-
thorizing production of relevant documents from corporations, associations,
partnerships, or other legal entities not natural persons, under investigation. But
the limitations on the scope of the demand have left the Act far from meeting
essential investigatory needs of the Department’s Antitrust Division.

The refusal of industry sometimes to cooperate voluntarily in antitrust in-
vestigations, which gave rise to the Antitrust Civil Process Act, is the reason today
that more effective civil discovery means are needed. The same reasons that
supported enactment of the Civil Process Act speak for the Act's expansion.
Although the grand jury can be used in investigation of criminal violations under
the Sherman gct, the Clayton Act is not a criminal statute, and the grand jury

is unavailable where only a civil action is contemplated. Often it is not desirable
to bring companion criminal and civil suits; the facts may not warrant criminal

sanctions, or the urgency for civil relief may make it unfeasible to risk the delay
that very likely would attend the bringing of both types of actions. In other
situations it may appear at the outset that the evidence may not meet the test for
a criminal case,

H.R. 39 would simply make available to the Attorney General the same
antitrust investigatory powers in civil investigations that he now has in eriminal
investigations, and provide him with authority similar to that of the Federal
Trade Commission.

The Office of Management and Budget has advised this Department that
enactment of this bill would be in accord with the program of the President.

Sincerely,
A. MrrcaeLl, McConnery, Jr.,
Acting Assistant Attorney General.

ApministraTive Orrice or TaE U.S. Courrs,
Svereme Courr Buinping,
Washington, D.C., September 30, 1975.
Re H.R. 39, to amend the Antitrust Civil Process Act to increase the effectiveness
of discovery in civil antitrust investigations, and for other purposes,
Hon, Perer W, Ropino, Jr.,
Chairman, Committee on the Judiciary,
House of Representatives,
Washington, D.C.

Dear Mr. Cuairman: [ am replying further to your letter of February 6, 1975
transmitting for an expression of views H.R. 39, 94th Congress, to amend the

! There are over three dozen provisions in the United States Code sut horizing the taking of compulsory
testimony. Among them are: 7 U.8.C. 15, 22, 499m, 610, 855, 2115 (Agriculture): 12 U.8.C. 1820 (banking

encies); 15 U.8.C. 40 (FTC); 15 U.8.C. 77s, 78u, 79r, 80a—41, R0b-9 (SEC); 15 U.8.C. T17Tm (FPC); 18
U.8.C. 835F (FPC); 18 U.8.C. 835 (ICC); 19 U.8.C. 1333 (Tariff Commission); 26 U.8.C. 7602 (Treasury);
27 U.8.C. 22(c) (Treasury); 20 U.8.C. 161 (NLRB); 20 U.8.C. 209, 308, 521 (Labor); 33 U.8.C. 506 (Trans-
portation); 38 U.8.C. 3311 (VA); 42 U.8.C. 405 (HEW); 42 U.8.C. 2201 (AEC); 45 U.8.C. 362 (R.R. Retire-
Tﬁt(?r[tﬁ): 46 U.B.C. 820, 1124 (FMC); 47 U.8.C. 400 (FCC); 40 U.8.C. 12, 918, 1017 (ICC); and 40 U.8.C.
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Antitrust Civil Process Act, (76 Stat. 548; 15 U.8.C. 1311), to require the pro-
duction of documents not only as to current and past, but also as to incipient
violations. The bill would also clarifly the Act regarding the use of these documents
as evidence. The Ninth Circuit previously held that the Act did not apply to
investigations of “incipient violations.” See United States v. Union Oil Co., 343 F.
2d 29 (9th Cir., 1965).

[ am authorized to report to you that the Judicial Conference of the United
States at its session on September 25th considered the bill and voted to take no
position with respect to its provisions. The Conference views the bill as embodying
a matter of policy for the determination of the Congress. It would have little
impact on the workload of the United States district courts.

Respectfully submitted.

Rowranp F. Kirks, Director.

—_—

GeNeERAL COUNSEL OF THE DEPARTMENT OF COMMERCE,
Washington, D.C., October 3, 1976.
Hon. Perer W. RopiNo, Jr.,
Chairman, Committee on the Judiciary,
House of Representatives, Washington, D.C.

Dear Mi. Caairman: This is in reply to your request for the views of this De-
partment concerning H.R. 39, a bill to amend the Antitrust Civil Process Act to
increase the effectiveness of discovery in civil antitrust investigations, and for
other purposes.

H.R. 39 would broaden the scope of civil investigative demands under the Anti-
trust Civil Process Act and extend the authority of investigators with respect to
discovery under that Act.

The Department of Commerce has no objection to the Administ ration’s position
in support of H.R. 39, with certain amendments, as expressed in the Justice De-
partment testimony of May 8, 1975 before the Subcommittee on Monopolies and
Commercial Law. The Administration’s position with respect to amendments to
the Antitrust Civil Process Act is further expressed in the Justice Department’s
testimony on S. 1284 before the Senate Judiciary Subecommittee on Antitrust and
Monopoly.

We have been advised by the Office of Management and Budget that there would
be no objection to the submission of our report to the Congress from the stand-
point of the Administration’s program.

Sincerely,
BernArD V. PARRETTE,
Acting General Counsel.







APPENDIX

DEPARTMENT OF JUSTICE,
Washington, D.C., October 3, 1975.
Hon. Perer W. Ropino, Jr.,
Chairman, Commiliee on the Judiciary,
House of Represeniatives,
Washinglon, D.C.

Dear Mr. Caamrman: During the hearings before the Subcommittee on Monop-
olies and Commercial Law on H.R. 39, a number of questions were raised about
the Antitrust Division’s participation in Federal administrative or regulatory
agency proceedings. In conjunction with your request that the Division work
closely with the Subcommittee staff to supply information pertinent to this
important proposed legislation, this letter and attachment are submitted.

The Antitrust Division participates before a variety of Federal regulatory
agencies, including all major economic regulatory bodies. In these proceedings,
we seek to promote competition policy as an important factor in regulatory
decisionmaking, and to show how the statutory mandates with which the agencies
are charged can be reconciled with competitive principles.

This activity is a relatively new one for the Division, but in the last several
years it has become extremely important as the impact of regulated industries
and agency policy upon the economy has become a focus of public and govern-
mental attention. Our participation before Federal regulatory agencies has
increased dramatically during this period, as the enclosed listing of our regulatory
filings demonstrates. Illustrative of our efforts are the following examples:

Securities and Exchange Commission

During fiscal year 1974 the Antitrust Division filed comments in a number of
proceedings before the SEC, the most significant of which are herein noted:

In several proceedings the Division urged the SEC to prohibit the various stock
exchanges from fixing public and intra-member brokerage commission rates.

In a proceeding involving the authorization of exchanges for the trading of
options in securities, the Division urged the Commission to foster inter-exchange
competition in the trading of the same class of options.

The Division also filed comments urging the Commission not to prohibit banks
from offering investment services that had proven beneficial to small investors
solely because such bank activities were competitive with services offered by
securities brokers.

Federal Reserve Board

During fiscal year 1974, the Antitrust Division filed two major submissions
with the Federal Reserve Board. In one, the Division suggested to the Board a
set of criteria which the Board should use in order to allow bank holding companies
to engage in savings and loan activities in the most pro-competitive manner. In
the other filing, the Division urged the Board to refrain from attempting to provide
electronic funds transfer services itself and instead adopt policies which would
promote private sector competition in the emerging electronic funds transfer
market.

Federal Communications Commission

The Antitrust Division participated in a proceeding before the FCC in which
the Division urged the Commission to adopt rules which would prohibit the same
parties from owning a daily newspaper and a television station or CATV (com-
munity antenna, or “cable” television) system in the same local market.

The Division filed comments urging the Commission to continue its poliey of
requiring the telephone companies to interconnect their facilities with equipment
supplied by their customers and to resist efforts by state regulatory commissions
to prohibit such interconnection. In addition, the Division urged the Commission
to adopt policies which would promote competition between various types of
providers of land mobile communication services.

(189)
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Other Agencies

In addition, through our Public Counsel and Legislative Section, the Division
has brought antitrust policy to bear in the federally-regulated sectors of the
economy by representations in rule-making or adjudicatory proceedings before
the Civil Aeronautics Board, the Atomic Energy Commission, the Interstate Com-
merce Commission, the Federal Maritime Commission, the Securities and Ex-
change Commission, and the Federal Power Commission. In the past fiscal year
the Division participated in 16 proceedings before the CAB; seven before the AEC
(six on applications for licenses to construct and operate nuclear power plauts,
and one on rule-making) ; five before the ICC: four before the FMC: three before
the SEC; and one before the FPC. Activities involved in these proceedings (other
than the AEC license application proceedings) included oral arguments before
the CAB on what rules and regulations should apply to the chartering of aircraft
by air freight-forwarders and in the Board's investigation of the Air Traffic Con-
ference By-Laws; oral argument beford the ICC in the Union Pacifie-Rock Island
railway merger; and participation in seven hearings before administrative law
judges in four agencies—three CAB hearings, two ICC, and one each at the FMC
and SEC, In proceedings before AEC Hearing Boards, a full hearing (Consumers
Power) on the merits was completed and a schedule for final briefs was set: two
other proceedings (Duke Power and Georgia Power), which were well advanced
l..\\':mll hearing, were concluded when the Department and the applicants reached
a settlement involving the imposition of license conditions designed to eliminate
antitrust objections; two other proceedings (Louisiana Power & Light and Ala-
bama Power) progressed through a number of pre-hearing conferences and dis-
covery ; and a new proceeding got underway with respect to an application (Cleve-
land Electrie Iluminating) more recently set for hearing. The Division presented
written comments in three of the CAB proceedings and one ICC proceeding, and
filed advance testimony in one FMC proceeding.

In addition to the subject indicated above, matters involved in these various
regulatory ageney proceedings included air carrier applications relative to reduc-
tion of capaeity in the Chicago-Los Angeles and Hawaiian markets: air coach
lounge tariffs; the domestic air passenger fare structure and extent of competition
or freedom to be allowed ; the International Air Transport Association Agreement
on North Atlantiec Passenger Fares; proposed regulation of air charter rates between
the United States and Europe; an application to the FMC by four ocean carriers
to allow consultation and agreement on rates and practices in the Hawaii-West
Coast United States trade; a Pan American-American Airlines route exchange
agreement ; an aequisition involving Airborne Freight Corporation and I1U Inter-
national Corporation; a pool agreement among North Atlantic ocean carriers:
the ICC application of American Delivery Systems to compete in the small package
handling business; an acquisition involving Navajo Freight Lines and Garrett
Freight Lines; the elimination of gateways for certain irregular motor carriers;
and proceedings under the Public Utilities Holding Company Act involving the
acquigition of Columbus and Southern Ohio Electric Company by American Power
Company, and a proposed merger involving the Eastern Eleetric Energy System.

These examples and the enclosed index of filings demonstrate the diversity and
significance of the Division's efforts to represent, in Federal regulatory and
administrative agency proceedings, the social and economic policies embodied
in the antitrust laws. Precisely because many of these tribunals have not generally
been sensitive to antitrust considerations in the past, it is important that the
Division be able to utilize the broadened investigatory authority contained in
H.R. 39, without dependence on the rules of practice and procedure of a particular
agency.

The Department continues to believe firmly that H.R. 39, with the amend-
ments suggested by the Department, should be enacted to facilitate better and
more informed enforcement of the antitrust laws, while at the same time protecting
the legitimate business interests in freedom from unreasonable governmental
oversight.

Sincerely,
Tromas E. Kaurer,
Assistant Attorney General,
Antitrust Division.
Enclosure.
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FiLiNgs BY THE ANTITRUST DivisioNn IN RecuraTory AGenNcy PROCEEDINGS

CONTENTS
I. Communications (FCC).
A. Common Carrier Communications.
B. Broadeasting.
1. License Renewals and Transfers.
2. General Proceedings.
3. Waiver Proceedings.
C. Cable Television.
. Surface Transportation (ICC).
A. Mergers and Acquisitions.
B. Applications to Engage in Common or Contract Carrier Activities.
C. Tariffs.
D. Cooperative Working Agreements.
E. General Proceedings.
F. Section 5(a) Reed-Bulwinkle Rate Agreements.
. Air Transportation (CAB).
A. Mergers.
B. Agreements [except mergers].
. General Proceedings.
/. Ocean Transportation (FMC).
A. Mergers.
B. Cooperative Working Agreements.
/. Electric Power.
A. Nuclear Licensing Proceedings (AEC).
B. Holding Company Acquisitions (SEC).
C. Restrictive Practices (FPC).
/1. Natural Gas (FPC).
A. Mergers and Aequisitions.
B. Rates.
C. Pipeline Certificates and Permits.
D. Restrictive Practices.
. Banking and Finance (FRB, FDIC, Comptroller, FHLLB).
A. Bank Mergers and Acquisitions.
B. Bank Holding Company Diversification.
C. Restrictive Practices.
. Securities Markets (SEC).
A. Commission Rates.
B. Exchange Membership.
C. Transaction Disclosures.
(. Commodities Exchanges (Commodity Exchange Authority)
A. Commission Rates.
Import Restrictions (Treasury, Tariff, Secretary of Agriculture, et al.)
A. Antidumping.
1. Particular Produets.
2. General Proceedings.
B. § 337 Tariff Act.
1. Particular Produects.
2. General Proceedings.
C. Escape Clause Actions.
D). § 232 Trade Expansion Act.
E. Other Import Restrictions.
. Consumer Protection (FTC).
A. Consumer Installment Sales
Narcotics snd Dangerous Drugs.
A. Registration.

I. CommunicaTions (FCC)
A. COMMON CARRIER COMMUNICATIONS

Docket No. 16495 (Domestic Communications Satellites) :
May 19, 1971 —Comments of the U.S. Department of Justice.
July 12, 1971—Reply Comments of the U.S. Department of Justice.
April 19, 1972—Comments of the U.S. Department of Justice.
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Docket No. 16942, 17073 (Interconnection of Customer Supplied Equipment)
(Carter Electronicsv. AT&T):

October 13, 1967—Motion for limited intervention.

August 13, 1968—Response of the United States to petitions for re-
consideration.

October 18, 1968—Petition of the United States for partial rejection and
partial suspension of tariff.

December 2, 1968—Memorandum of the United States modifying its prior
petition for partial rejection and partial suspension of tariff.

January 23, 1969—Petition for reconsideration.

Docket No. 18262 (Frequency Band between 806-960 MHZ): August 7, 1970—
Memorandum of the Department of Justice in support of petitions for re-
consideration and requests for stay.

Docket No. 18920 (Domestic Public Point-to-Point Microwave Radio Service):

October 10, 1970—Response of the U.8. Department of Justice.

December 29, 1970—Reply comments of the U.S. Department of Justice.

Fe})ruary 2, 1971—Supplemental comments of the U.S. Department of
ustice.

Proposed General Order No. 98 (Public Service Commission of the State of Utah):

arch 12, 1974—Comments of the U.S. Department of Justice.

B. BROADCASTING

1. License Renewals and Transfers

Beaumont, Tex. (KFDM-TV): No date—Memorandum of the Department of
Justice in opposition to the application for transfer.

Birmingham, Ala. (WAPI-TV): February 4, 1974—Supplement to petition to
deny.

Cheye}r'mo, Wyo. (KFBC-TV):

December 30, 1968—Petition for a hearing.

August 28, 1969—Letter.

March 4, 1970—Notice of appearance of the Department of Justice.

October 13, 1970—Motion for extension of time.

October 22, 1970—Opposition of the Department of Justice to petition for
reconsideration, conditional grant, and other relief.

December 9, 1970—Motion of the Department of Justice for permission to
file a response to Frontier Broadcasting Co.’s reply to Departments op-
position to Frontier's petition for reconsideration.

April 1, 1971—Response of the Department of Justice to the response of
Frontier Broadeasting Co. to memorandum opinion and order.

Des Moines, Iowa (KRNT-TV and KRNT-FM):

January 2, 1974—Petition of the Department of Justice to deny renewal
applications,

February 22, 1974—Petitioner’s opposition to applicant’s motion to strike.
District of Columbia (WDCA-TV): No date—Petition for institution of inquiry.
Festus, Mo. (KJCF):

May 19, 1972—Petition of Department of Justice for reconisderation of grant

of consent to transfer.

June 1, 1972—Opposition to petition of Department of Justice for recon-
sideration of grant of consent to transfer of control.

Fresno, Calif. (KMJ-TV and KMJ-FM):

November 1, 1974—Petition of the Department of Justice to deny renewal
applications.

November 29, 1974—Letter requesting more time to file responses,

February 14, 1975—Opposition of McClatechy Newspapers to petition of
Department of Justice to deny renewal application.

March 31, 1975—Reply of Department of Justice to opposition of MeClatchy
Newspapers, Inc., to petition to deny renewal application.

Milwaukee, Wis. (WTMJ-TV and WTMJ-FM):

January 10, 1974—Response of WTMJ, Inc., to informal comments of U.S.
Department of Justice.

January 24, 1974—Motion to strike reply of the ])vlmri.ment, of Justice,

No date—bepurlmunt of Justice opposition to WTMJ, Inc., motion to
strike reply.

Minneapolis, I\linu. (WCCO):

March 1, 1974—Petition of the Department of Justice to deny renewal

applications.
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April 15, 1974—Opposition to petition of Department of Justice to deny
renewal applications.

May 15, 1994-—-1{0p1_\' of Department of Justice to opposition of Midwest
Radio-Television, Ine., to petition to deny renewal applications.

Salt Lake City, Utah (KSL-TV and KSL-FM):

September 3, 1974—Petition of the Department of Justice to deny renewal
applications,

September 27, 1974—Motion for extension of time to file opposition to Justice
Department petition to deny.

October 24, 1974—Motion for extension of time to file opposition to Justice
Department petition to deny.

November 15, 1974—Motion for extension of time to file opposition to
Justice Department petition to deny.

December 6, 1974—Petition of Kearne-Tribune Corp. to Intervene and
np;wsitinn to the Department of Justice’s petition to deny renewal of
KSL licenses.

January 10, 1975—Motion for extension of time to file opposition to Justice
Department petition to deny.

Mareh 31, 1975—Reply of Department of Justice to oppositions of KSL,
Inc., and Kearns-Tribune Corp. to petition to deny renewal applications.

April 7, 1975—Notice of erratum in reply of Department of Justice to
oppositions of KSL, Inc., and Kearns-Tribune Corp. to petition to deny
renewal applications,

April 7, 1975—Notice of errata appearing in reply of Department of Justice
to opposition of MeClatchy Newspapers, Inc., to petition to deny renewal
application.,

Jlllmf ﬁ,11975—I\‘lemnnmdum on late filing of Department of Justice surre-
uttal.

June 6, 1975—Department of Justice's surrebuttal and opposition to Kearns-
Tribune’s rebuttal and renewed motion to strike.

St. Louis, Mo. (KSD/KSD-TV and KTVI-TV):

January 2, 1974—Petition of the Department of Justice to deny renewal
applications,

January 11, 1974—Petition for extension of time to file oppositions to peti-
tions to deny.

January 28, 1974—Amendment to St. Louis Broadcast coalition petitions to
deny and request for waiver of commission multiple ownership rules.

February 8, 1974—Motion to strike “amendment” to petition to deny and

“request for waiver of commission mutliple ownership rules.”

March 11, 1974—Motion for extension of time.

April 15, 1974—Opposition of KSD/KSD-TYV, Inc, to petition of the Depart-
ment of Justice to deny renewal applications.

April 15, 1974—Opposition to petition to deny of the Department of Justice
and amendment to petition to deny of the St. Louis Broadeast Coalition.

May 8, 1974—Opposition to motion to strike.

May 16, Ii)74—-?{eply to Newhouse and Pulitizer concentration of control
arguments in opposition to petition to deny filed by_the St. Louis Broad-
cast Coalition and the Department of Justice.

May 20, 1974—Reply of the Department of Justice to applicants oppositions
to petition to deny renewal applications.

San Francisco, Calif. l’l\'glON—TV and KRON-FM) (Chroicle Broadcasting) :

June 10, 1974—DBrief for the United States as amicus curiae.

June 12, 1974—Memorandum for the Solicitor General.

June 19, 1974—Order granting filing of reply brief in excess of page limitation.

June 19, 1974—United States motion for permission belatedly to file brief
a8 amiecus curiae.

June 24, 1974—Consent motion for enlargement of time for filing of joint
appendix.

June 25, 1974—Response to ‘“USA’s Motion for Permission Belatedly to
File Biref as Amicus Curia.”

July 11, 1974—Order for filing joint appendix is extended for a period of

30 days.

October 3, 1974—Order that the clerk is directed to file the lodged amicus
curiae brief.

October 24, 1974—Consent motion for extension of time to file joint appendix.

November 4, 1974—Response of appellee FCC to amicus curiae brief of the
United States.

November 4, 1974—Supplemental bierf for intervenor.




194

November 6, 1974—Letter.

November 21, 1974—Application for extension of time to file a reply brief
for the United States as amicus curiae.

November 25, 1974—Reply brief for the United States as amicus curiae,

November 26, 1974—Motion to accept reply brief of the United States,
amicus curaie,

November 27, 1974—Response to motion for leave to file three Xeroxed
copies of the joint appendix.

December 19, 1974—Motion for leave to file memorandum,

January 16, 1975—Order that appellants’ aforesaid motion for leave to file
memorandum in lieu of a reply brief to appellee’s and intervenor's supple-
mentary briefs is granted and the clerk is directed to file appellant’s lodged
memorandum dated November 21, 1974,

Februar_:; 27, 1975—Consent motion to accept printed briefs time having
expired.

Spokane, Wash. (KHQ-FM and KHQ-TV):

January 2, 1975—Petition of the Department of Justice to deny renewal
applications.

May 30, 1975—Reply of Department of Justice to opposition of KHQ, Inc.
to petition to deny renewal applications.

Topeka, Kans. (WIBW-FM and WIBW-TV):

May 1, 1974—Petition of the Department of Justice to deny renewal appli-
cations.

June 5, 1974—Opposition of Stauffer Publications to informal objections of
Department of Justice.

June 24, 1974—Reply of Department of Justice to opposition of Stauffer
to petition to deny renewal applications.

2. General Proceedings

Docket No. 18110 (Multiple Ownership) :
August 1, 1968—Comments of the U.S. Department of Justice.
May 18, 1971—Comments of the U.8. Department of Justice,
May 15, 1974—Supplemental comments of the U.S. Department of Justice.
June 17, 1974—Reply comments of the Post Co.
August 30, 1974—Memorandum for the Attorney General.
Docket No. 18179 (Exclusivity Agreements): August 4, 1972—Reply comments
of the Department of Justice.
Docket No. 19154 (Broadcast Renewals): November 11, 1971—Comments of
the U.S. Department of Justice.
Docket No. 19540 (FM Broadeast Stations—assignments): February 28, 1974—
Comments of Pemigewasset Broadeasters, Inc.
Docket No. 20097 (Regulatory Treatment of Communications Brokerage) :
May 2, 1975—Reply comments of the U.S. Department of Justice.

3. Waiver Proceedings

File No. 340(X) (Valley Cablevision Corp.-Plymouth CATV Services, Inc.):
March 9, 1973—Petition for waiver.
May 11, 1973—Letter and opposition to waiver.
May 31, 1973—Reply to opposition.

Multiple listings petition for waiver of cross ownership rules: August 20, 1973-
Motion for acceptance of comments of National Citizens Committee for
Broadcasting, timely served on all parties but completed shortly after the
FCC's close of business.

File No. CSR 341(X) (Uvalde Television Cable Co.):

May 18, 1973—Opposition of Department of Justice to petition for special
relief for a waiver of section 76.501 of the Commission’s rules.

June 20, 1973—Reply to “Opposition of Department of Justice to petition
for special relief for a waiver of section 76.501 of the Commission’s rules.”

July 18, 1973—Letter granting time extension for filing comments and
oppositions,

December 6, 1973—Memorandum opinion and order.

No. CSR 343(X) (Fetzer Cablevision):

April 13, 1973—Petition of Fetzer Cablevision for waiver of section 76.501 of
the rules and regulations.

July 16, 1973—Letter denying request for extension of time.

July 16, 1973—Opposition of Department of Justice to petition for a waiver
of section 76.501 of the Commission’s rules,
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July 26, 1973—Letter extending time for filing comments and opposition.

October 1, 1973—Reply to “Comments of National Citizens Committee for
Broadcasting."

File No. CSR-350(X) (Thomas Broadcasting Co., Ine.):

May 23, 1973—Request for imposition of time limitation in response to
petition for waiver of CATV-TV divestiture.

July 9, 1973—Opposition of Department of Justice to petition for a waiver
of section 76.501 of the Commiszion’s rules.

July 9, 1973—Letter re: In the matter of 62 petitions for waiver of section
76.501 of the Commission's rules and regulation: Request for extension
of time to comment under section 0.289(c) (5) of the rules.

July 17, 1973— Letter granting extension.

December 6, 1973—Memorandum opinion and order.

File No. CSR-359(X) (Eastern Oklahoma Television Co., Ine. KTEN Cable-
vision (a division)):

May 16, 1973—Petition for waiver.

July 16. 1973—Opposition of Department of Justice to petition for a waiver
of section 76.501 of the Commission’s rules.

July 20, 1973—Request for extension of time to reply to opposition of De-
partment of Justice.

September 6, 1973—Reply by Eastern Oklahoma Television Co., Ine., to
the opposition of the Department of Justice to petition for waiver of sec-
tion 76.501 of the Commission’s rules.

File No. CSR-360(X) (Bob Magness):

May 15, 1973—Petition for waiver.

June 25, 1973—Comments on petition for waiver.

July 10, 1973—Opposition of Department of Justice to petition for special
relief for a waiver of section 76.501 of the Commission’s rules.

File No. CSR-362(X) (Central All-Channel Cablevision Inc.); File No. CSR-
363(X) (Hamilton County CATYV, Inc.); File No. CSR-365(X) (Lebanon
CATYV, Inc.):

May 30, 1973—Petition for a waiver of section 76,501 (362),

May 30, 1973—Petition for a waiver of section 76.501 (363),

May 30, 1973—Petition for a waiver of section 76.501 (365).

July 16, 1973—Comments of Department of Justice on petitions for waiver
of section 76.501 of the Commission’s rules.

October 1, 1973— Reply.

File No. CSR-364(X) (Midessa Television Co., Ine.): October 1, 1973—Reply
of Midessa Television Co., Ine.

Fi}l‘ Nn, (.‘-Hl{—:iﬁﬁf.\:) (Humboldt B:l_\' Video (Tll,}; F'I]i' No. (.'?"\l{—-".!'.”x}i

August 31, 1973—Opposition of Department of Justice to petitions for
waiver of secetion 76.501 of the Commission’s rules,

October 1, 1973—Reply to opposition of Department of Justice.

» No. CSR-367(X) (Lawton Cablevision, Inec.):

May 30, 1973—Petition for waiver of section 76.501,

July 9, 1973—0Opposition to petition for waiver.

July 10, 1973—Letters.

October 1, 1973—Reply of Lawton Cablevision, Ine.

ile No. CSR-369(X) (Susquehanna Broadeasting Co.);

May 25, 1973—Petition for waiver.

July 31, 1973—Opposition of Department of Justice to petition for waiver
of section 76.501 of the Commission’s Rules.

ile No. CSR-370(X) (Gross Telecasting, Inc.):’

May 29, 1973—Petition for waiver,

July 9, 1973—Opposition to petition for waiver.

July 23, 1973— Letter requesting extension of time.

October 1, 1973—Reply to oppositions to petition for waiver.

‘ile No. ("‘R 371(X) (Cable Associates, Inc.):

May 1973—Petition for waiver.

July lh, 1973—Opposition of Department of Justice to petition for special
relief for a waiver of seetion 76.501 of the Commission’s rules.

August 14, 1973—Reply to opposition.

October 1, 1973—Reply to comments of NCCB.

file No. CSR-372(X) (South Dakota Cable, Ine.):

May 31, 1973—Petition for waiver.

July 31, 1973—Opposition of Department of Justice to petition for waiver of
section 76.501 of the Commission’s rules.
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October 1, 1973—Reply to “opposition” to and “‘comments” on “petition
for waiver.”

File No. CSR-373(X) (Total Television of Amarillo):

May 31, 1973—Petition for waiver.

August—, 1973—Opposition of Department of Justice to petition for waiver
of section 76.501 of the Commission’s rules.

October 1, 1973—Reply of Total Television of Amarillo.

File No. CSR-374(C) (Quincy Cablevision, Ine.):

May 31, 1973—Petition for waiver of section 76.501 cross-ownership rules.

August 6, 1973—Opposition of Department of Justice to petition for waiver
of section 76.501 of the Commission’s rules,

FiIIe N)o. CSR~378(X) (Range Television Cable Co., Ine.—Northland Cable TV,

ne.):

May 17, 1973—Petition for waiver of section 76.501 of the rules.

August —, 1973—Oppositton of Department of Justice to petition for waiver
of section 76.501 of the Commission’s rules,

October 1, 1973—Reply to opposition to petition for waiver of section 76.501
of the rules.

File No. CSR-379(X) (Midcontinent Broadecasting Co.):

May 29, 1973—Petition of Midcontinent for waiver of section 76.501 of the
rules.

July 13, 1973—Opposition to petition for waiver.

August —, 1973—-})p osition of Department of Justice to petition for waiver
of section 76.501 ufpthc Commission’s rules.

September 28, 1973—Reply to oppositions to petition for waiver.

November 9, 1973—Joint supplemental to petitions for waiver of section
76.501 of the rules.

File No. CSR-380(X) (Southern Oregon Cable TV):

May 31, 1973—Request for waiver of the mandatory divestiture requirement
of section 76.501 of the Commission’s rules and regulations.

August 1973—Opposition of Department of Justice to petition for waiver of
section 76.501 of the Commission’s rules.

October 1, 1973—Reply to “Opposition of Department of Justice to Petition
for waiver of section 76.501 of the Commission’s rules” and “Comments of
National Citizens Committee for Broadeasting.”

File No. CSR-381(X) (Wolverine Cablevision, Ine.): August 1973—Opposition
of Department of Justice to petition for waiver of section 76.501 of the Com-
mission’s rules,

File No. CSR-386(X) (United Broadcasting Co., Inec.):

August 30, 1973—Opposition of Department of Justice to petition for waiver
of section 76.501 of the Commission’s rules,

October 1, 1973—Reply to comments and opposition.

File No. CSR-387(X) (Community Television of Utah, Ine.).

File No. CSR-404(X) (KUTYV, Ine.):

August 31, 1973—Opposition of Department of Justice to petition for waiver
of section 76.501 of the Commission’s rules (387 and 404).

October 1, 1973—Reply to opposition (404).

October 12, 1973—Reply to opposition to and comments on petition for
waiver) (387).

File No. CSR-388(X) (Meyer Broadcasting Co. (Bismarck Cable TV Division)
and Man Dan Cable TV, Ine.:

May 31, 1973—Petition for waiver.

August 15, 1973—Opposition to waiver.

October 1, 1973—Reply to comments of NCCB.

File No. CSR-389(X) (King Broadecasting Co.):

September 7, 1973—Modification of petition for waiver and reply to com-
ments of NCCB,

December 14, 1973—Memorandum opinion and order.

File No. CSR-391(X) (Southern Cablevision, Inc.):

May 25, 1973—Request for waiver of the mandatory divestiture require-
ments of section 76.501 of the Commission’s rules and regulations.

August 1973—Opposition of Department of Justice to petition for waiver of
section 76.501 of the Commission’s rules.

December 4, ]973—-Supg;]ementul to petition for waiver of section 76.501 of

the Cable Television Rules.
File No. CSR-392(X) (Mid-New York Broadcasting Corp.):
August 10, 1973—Reply to the opposition of the Department of Justice.
October 1, 1973—Reply to comments of NCCB.
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File No. CSR-394(X) (Anton Hulman, Jr. & Joseph R. Cloutier): August 31,
1973—Opposition of Department of Justice to petition for waiver of section
76.501 of the Commission’s rules.

File No. CSR-395(X) (Gill Industries & Gill Cable, Inc.):

May 25, 1973—Petition for waiver of section 76.501 of the rules and regula-
tions.

July 17, 1973—Letter requesting extension.

August 23, 1973—Opposition of Department of Justice to petition for waiver
of section 76.501 oFthc Commission’s rules.

February 14, 1974—Letter withdrawing “opposition to petition to waiver.”

No date—Affidavits and things,

File No. CSR-396(X) (Rock River Television Corp.):

August 10, 1973—Letter requesting for a waiver of the divestiture require-
ment of section 76.501 of FCC rules.

August 30, 1973—Opposition of Department of Justice to petition for waiver
of section 76.501 uIP the Commission’s rules.

October 1, 1973—Reply to opposition.

File No. CSR-398(X) (Georgia (?ablevision Corp.):

May 31, 1973—Petition for waiver of section 76.501 of the Commission’s

es.

July 1973—Opposition of Department of Justice to petition for special relief
for a waiver of section 76.501 of the Commission’s rules.

September 24, 1973—Preamendment reply to “Opposition of Department
of Justice to petition for special relief for a waiver of section 76.501 of the
Commission’s rules.”

November 9, 1973—Amendment to petition for waiver of section 76.501 of
the Commission’s rules.

February 1974—Petition in opposition to the granting of waiver.

File No. CSR-400(X) (Central California Communications Corp.):

August 31, 1973—Opposition of Department of Justice to petition for special

relief for a waiver of section 76.501 of the Commission’s rules.

October 1, 1973—Reply to objections to petition for waiver of section
76.501, cross-ownership rules.

Files Nos. CSR-401(X), CSR-425(X) (Upper Valley Telecable Co., Inec.):

August 31, 1973—Petition of Department of Justice to petition for a waiver
of section 76.501 of the Commission’s rules (401 and 425).

September 19, 1973—Letter applying for extension to file reply (401).

October 12, 1973—Reply to comments on and opposition to petition for
waiver (401),

File No. CSR-403(X) (North Platte Multi-Vue TV Systems, Inc.):

August l973—0p{1(mition of Department of Justice to petition for waiver
of section 76.501 of the Commission’s rules.

October 1, 1973—Reply of North Platte.

File No. CSR-405(X) (Cablevision of Augusta, Inc.):

August 30, 1973—Opposition to waiver.

October 1, 1973—Reply of Cablevision of Augusta, Inc., to comments of
National Citizens Committee for Broadeasting and opposition of Depart-
ment of Justice.

Filéso N;}s. CSR-406(X), CSR-410(X), CSR-411(X), CSR-415(X) (Newchannels

Ip):

July 6, 1973—Letter—Newchannels Corp. position paper on Syracuse
Market Certificate applications and cross-ownership (406, 410, 415).

August 31, 1973—Opposition to waiver (415). _

October 1, 1973—Reply of Newchannels to the opposition of the Department
of Justice (415).

October 12, 1974—Reply of Newchannels to the opposition of the Civil
Liberties Union of Alabama (411).

October 23, 1974—Reply to the motion to strike (411).

November 26, 1974—Supplemental reply to the motion to strike (411).

December 10, 1973—Comments of WN YS-TV, Inc., on the joint supplement
to petitions for waiver of section 76.501 of the rules (406 and 410).

File No. CSR-407(X) (Southwestern Improvement and Investment Co. d/b-a
Nevada Cablevision Co.):

August 31, 1974—Opposition of Department of Justice to petition for waiver
of section 76.501 o? the Commission’s rules.

October 1, 1973—Reply.
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File No. CSR-409(X) (Concord TV Cable: County TV Cable; Western TV
Cable) :
August 31, 1973—Opposition of Department of Justice to petition for waiver
of section 76.501 of the Commission’'s rules.
October 15, 1974—Reply of Concord TV Cable, County TV Cable, and West-
ern TV Cable.
File No. CSR-420(X) (Hays Cablevision Co.); File No. CSR-421(X) (KLOE
TV and Goodland Cable TV):
May 30, 1973—Petition of Hays for waiver of section 76.501 of the rules
and regulations (420).
May 30, 1973—Petition of Goodland and KLOE for waiver of section
76.501 of the rules (421).
August 30, 1973—Opposition of Department of Justice to petition for
waiver of section 76.501 of the Commission’s rules (420 and 421).
September 25, 1974—Reply to “Opposition of Department of Justice to
petition for waiver of section 76.501 of the Commission’s rules” (420
and 421).
CABLE TELEVISION

Dockets Nos. 17441, 18525, 18620, 18623, 18624, 18750 (New York Tele-
phone Co. applications to operate CATV channel distribution):
October 5, 1970—Motion for limited intervention by the Department of
Justice.
December 10, 1970—Notice of appearance.
Dockets Nos. 18891, 18110 (Cross Ownership) :
May 18, 1971—Comments of the U.S. Department of Justice .18891).
May 15, 1974—Supplemental comments of the U.S. Department of Justice
(18891).
Docket No. 18397 (Amendment of FCC rules relative to CATV):
April 7, 1969—Comments of the U.S. Department of Justice,
September 5, 1969—Comments of the U.S, Department of Justice.
May 3, 1971—Memorandum of the Department of Justice in support of
petitions for reconsideration.
Docket No. 18397-A (Distant signal importation; access and channel utilization) :
December 7, 1970—Comments of the U.S. Department of Justice,
Docket No. 18509 (Telephone company operation of CATV faeilities) :
July 11, 1969—Comments of the U.8. Department of Justice.
Docket No. 18892 (State and local regulation): February 10, 1971—Reply
comments of the U.S. Department of Justice.
Docket No. 19554 (Pay-cablecasting): November 1, 1972—Comments of the
Department of Justice.
Docket No, 20423 (Amendment of FCC rules relative to cable television systems) :
May 19, 1975—Comments of the U.S. Department of Justice.

Il. Burrace TrAansrorTATION (ICC)

A. MERGERS AND ACQUISITIONS [ALSO INCLUDING ICC CONTROL
INVESTIGATIONS]

Chicago & North Western— Chicago, Milwaukee, St. Paul & Pacific Consolidation
(Fin. Dockets Nos. 24182, 24183, 24184):

April 26, 1968—Memorandum of the U.S. Department of Justice.
April 1, 1969—Exceptions of the U.S. Department of Justice.

Denver & Rio Grande Western RR Co.—Rock Island & Pacific RR Co. (pur-
chase of property Fin. Dockets Nos. 27,521: 27,522) June 20, 1974— Petition
of U.S.A. for leave to intervene.

Greyhound—Oklahoma Trans. Co., et al. (Investigation of Control, Dockets
Nos. MC-F-10455, MC-F-10526: MC-F-9281):

February 10, 1970—Petition of the U.S. Department of Justice for an order
of the ICC providing for the issuance of subpoenas and interrogatories.

April 10, 1970—Petition of U.S. Department of Justice for reconsideration of
Commission order of April 1, 1970, which denied department’s petition of
February 10, 1970, rec uesting issuance of subpoenas and interrogatories.

Illinois Central— Gulf, Mnbile' & Ohio Merger (Fin. Docket No. 25103, et al.):

November 4, 1968—Petition of United States for leave to intervene.

November 29, 1968—Reply of the United States to the motion to dismiss
by the Columbus & Greenville Railway Co.
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January 9, 1969— Reply of the United States to the petition for leave to file
further pleading by applicant carriers.

March 3, 1969—Reply of United States to the motion of Chicago & North
Western Huilrnn(ll Co. for discovery.

December 5, 1969—Brief for the United States.

September 11, 1970—Exceptions of the U.S. Department of Justice to the
examiner's recommended report.

Navajo Freight Lines— Garrett Freightlines (Investigation of Control; Dockets
Nos. MC-F-11094; MC-F-11198):

November 15, 1971—Notice of appearance by the United States.

November 15, 1971—Petition of the U.S. Department of Justice for an order
of the ICC providing for the issuance of subpoenas and interrogatories.

November 14, 1971—Request by U.S. Department of Justice for postpone-
ment of hearing.

November 23, 1971—Petition for reconsideration by full Commission of
order denying requests for month’s postponement of hearing, for issuance
of subpoenas, zmcl for order directing answering of interrogatories.

January 20, 1972—Memorandum of the U.S. Department of Justice in
oppogition to the motion of Navajo Freight Lines, Inc., et al., for clarifica-
tion of the Commission’s order dated November 9, 1971,

February 1, 1972—Motion to strike.

July 18, 1972—Memorandum of the Department of Justice in opposition to
the motion of Navajo Freight Lines, Inc., et al., dated July 10, 1972.

September 12, 1972 Memorandum of the Department of Justice in opposi-
tion to the motion of Navajo Freight Lines, Inc., et al., dated September 6,
1972.

January 22, 1973—Motion to strike and to correct testimony.

March 19, 1973—Posthearing brief of the U.S. Department of Justice.

July 21, 1975— Reply of the Department of Justice to exceptions to the
initial decision of the administrative law judge.

Norfolk & Western—Chesapeake & Ohio Merger (Fin. Docket No. 23832, et al.):
June 10, 1968—Memorandum of the United States.

Northern Pacifie— Great Northern Merger (Fin. Docket No. 21478) : February 5,
1968—Reply of U.S. Department of Justice to Petitions for reconsideration.

Union Barge Line—Mechling Barge Lines Merger into Union Mechling Corp.
(Fin. Docket No. 26167):

October 19, 1970—Petition of U.S. Department of Justice for leave to
intervene,

December 21, 1970—Brief of the U.S. Department of Justice.

May 30, 1972—Exceptions of the U.S. Department of Justice to the exam-
iner’'s recommended report.

Union Pacific Acquisition of Chicago, Rock Island & Pacific (Fin. Docket 22688,
et al.):

January 27, 1969—Brief of the U.S.A.

February 28, 1969— Reply of U.S.A. to Chicago & North Western’s motion
to strike and petition for leave to file a reply brief.

April 28, 1969—Reply of U.S.A. to Missouri Pacific’s motion for leave to
file a reply to the brief of the Department of Justice respecting anticom-
petitive effects.

May 21, 1969—Reply of U.S.A. to Chicago & North Western's petition for
reconsideration of the Commission’s order of April 1, 1969.

October 13, 1969—Reply of the U.S.A, to petition of North Western Railway
Co. for order reopening hearings and requiring evidence by prospective
applicant Union Pacific Co.

June 24, 1970—Reply of the United States to the motion to dismiss by the
Chicago & North Western Railway Co.

B. APPLICATIONS TO ENGAGE IN COMMON OR CONTRACT CARRIER ACTIVITIES

American Delivery Systems, Ine. (Docket No. FF-376—Freight Forwarder
Application): January 9, 1974—Reply of intervenor U.S. Department of
Justice to execptions.

American Farm Lines (Docket No. MC-129908—Common Carrier Application):
April 30, 1971—Petition of U.S. Department of Justice for leave to intervene.
February 3, 1972—Reply of U.S. Department of Justice to petitions for

reconsideration.
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Southern Railway Co. (Fin Docket No. 26310—Contract Carrier Application):
December 6, 1971—U.S, Department of Justice reply to exceptions by pro-
testants.
December 6, 1971—Petition of U.S. Department of Justice for leave to
intervene,
C. TARIFFS

Chicago & North Western Railway Co. Freight Tariff 17177:
January 14, 1960—Petition of the United States for leave to file an amicus
memorandum,
January 14, 1969 Memorandum for Department of Justice.

D. COOPERATIVE WORKING AGREEMENTS

Rate Bureau Investigation (ICC Ex Parte No. 297):
July 30, 1973—Notice of the U.S. Department of Justice of intention to
intervene.
April 10, 1974—Initial statement of the U.8. Department of Justice.
July 19, 1974—Re ly of Department of Justice to initial statements,
Western Railroad Traffic Association —Agreement (Section 5a Application No. 2,
Amendment No., 17): January 22, 1973—Reply of U.S, Department of Justice
to petition for reconsideration.

E. GENERAL PROCEEDINGS

Motor Common Carriers of Pro perty, Routes and Services (Petition for the
Elimination of Gateways by tulemaking) Ex Parte No. 55 (Sub-No. 8):
December 11, 1973—Comments of the U.S. Department of Justice,

F. BECTION 5[.\] REED-BULWINKLE RATE AGREEMENTS

Central States Motor Common Carriers Agreement See

tion 5a Application No.
43 (Amendment No. 8): April 14, 1975—Protest,

of the Department of Justice.
ITI. Ak TRANSPORTATION (CAB)

American—Western Merger (Docket No. 22016):
March 3, 1971- Objections of the 1.8. Department of Justice to the ex-
aminer’s prehearing conference report.
January 26, 1972—Brief of the U.S. Department of Justice to the CAB.
IU International Corp., IU Forwarding, Inc., and Airborne Freight Corp. (Docket
No. 25204):
November 2, 1973—Motion of the Department of Justice for leave to file
an untimely petition to intervene.
January 24, 1974— Answer to the U.B. Department of Justice
motion for confidential treatment of certain documents.
September 16, 1974—Brief of the U .S, Department of Justice to the CAB.
October 4, 1974 Answer of the 1.8, Department of Justice to motion to
strike brief,
November 18, 1974— Answer of Department of Justice to motion for vaeation
of order postponing discretionary review of initial decision.
February 24, 1975 Supplemental brief of the U.S. Department of Justice
to the CAB.
Northwest—National Merger (Docket No. 23852) :
October 21, 1971—Responses requested in the prehearing conference notice
dated September 27, 1971, :
October 21, 1071 Petition to intervene of the U.8. Department of Justice,
November 23, 1071 Objections of the Department of Justice to the examin-
er's report of prehearing conference.
March 15, 1972—Brief of the U.S. Department of Justice to the hearing
examiner.
No date—Motion of the U.S. Department of Justice to strike
cants’ joint brief,

to applicants’

I1-C of appli-

B. AGREEMENTS [ExcEpT MERGERS)

Air Carrier Reorganization Investigation (Docket No. 24283, et al.):

April 20, 1973—Brief of the U.S. Departme

( nt of Justice to the administrative
law judge.
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September 17, 1973—Exceptions of the U.S, Department of Justice to the
initial decision of the administrative law judge.

August 26, 1974—Brief of the U.S. Department of Justice to the CAB.

Air Freight Forwarders (joint charters—Docket No. 23287): August 30, 1972—
Statement of issues and request for evidence of the U.S. Department of Justice.

Air Traffic Conference of America (Agents’ Financial Responsibility Resolution—
Docket No. 20650) : September 1, 1971—Comments of the U.S, Department of
Justice.

Investigation of Bylaws of Air Traffic Conference of America (Docket No. 23542) ;

April 16, 1973—Brief of the U.S. Department of Justice to the administra-
tive law judge.

June 29, 1973—Supplemental brief of the U.S. Department of Justice to
administrative law judge Henry Whitehouse.

American Airlines, Inc., et al. (sole source supplier joint negotiating and purchas-
ing agreement—Docket No. 24971) : June 15, 1973—Motion for leave to file an
otherwise unauthorized document.

American Airlines, Inc. (Capacity agreements to implement the fuel allocation
program—Docket No. 25900) :

October 26, 1973—Answer of the U.S. Department of Justice to the joint
application for approval of agreement.

November 27, 1973—Answer of the U.S. Department of Justice to the joint
application of United, TWA and Western Air Lines for approval of agree-
ments.

January 4, 1974—Answer of the U.S. Department of Justice to the joint
application of Hughes Air Corp. d/b/a Hughes Airwest and United Air
Lines, Inc., for prior board approval of agreement.

February 27, 1974—Answer of U.8. Department of Justice to the joint ap-
plication of American Airlines, Ine., Trans World Airlines, Inc., and United
Air Lines, Ine., for approval of agreements.

April 26, 1974—Answer of the U.S. Department of Justice to the joint ap-
plication of American Airlines, Inc., Trans World Airlines, Inc., and United
Air Lines, Inc., for a proval of agreements.

October 8, 1974—Motion for leave to file an otherwise unauthorized
document.

October 21, 1974—Consolidated answer of the U.S. Department of Justice to
motions of Northwest Airlines, Inc., and Delta Air Lines, Inc., to ter-
minate approval of agreements.

December 13, 1974—Answer of the U.S. Department of Justice to the joint
application of American Airlines, Ine., Trans World Airlines, Inec., and

nited Air Lines, Inc., for approval of agreements.

February 6, 1975—Motion of the U.S. Department of Justice for a stay of
order 75-1-140 pending judicial review,

American-Pan American (Route exchange agreement—Docket No. 26245):
July 26, 1974—Brief of the U.S, Department of Justice to Administrative Law
Judge William H. Dapper.

Continental Airlines, Inc. (Application to engage in capacity reduction discus-
sions—Docket No. 25595): bctul)cr 23, 1973—Response of the U.S. Depart-
ment of Justice to application.

Eastern Airlines (Capacity reduction discussions (Neward-San Juan)—Docket
No. 22908, et al.);

February 9, 1973—Comments of the U.S. Department of Justice.

November 7, 1973—Reply to objections to the report of the prehearing
conference.

February 7, 1975—Brief of the U.S. Department of Justice to CAB,

March 20, 1975—Motion of U.S. Department of Justice to correct transcript.

March 21, 1975—Motion of U.S. Department of Justice to fill an untimely
document.

IATA Composite Currency Conference on Currency Adjustment Tariff Agree-
ment (Docket No. 23333, Agreement CAB 23609, Docket 24488, Agreement

CAB 23607, Dockets 25054, 25007, 25101, 25306, 23486): September 11,
1973—Comments of the U.S. Department of Justice.

International Air Transport Association Application for Approval of an Agree-
ment (Docket No. 27756): May 23, 1975—Answer of U.S. Department of
Justice in opposition to application.

Apg)lication of Pan American to Engage in Capacity Restraint Discussions

Docket No. 25680): July 23, 1973—Response of the U.S. Department of
Justice to application.

56-900 O - 75 - 14
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Paznb American (emergency authorization of carriers discussions— Docket No.
26516) :
April 2, 1974—Comments of the U.S. Department of Justice.
April 10, 1974—Answer of the U.S. Department of Justice in support. of
motion for hearing of the Institute for Public Interest Representation.
May 7, 1974—Answer of the U.S. Department of Justice in opposition to
petition of Trans World Airlines, Inc., for modification of order 74-4—104.
May 24, 1974—Answer of the U.S. Department of Justice’s to ALPA’s
motion for termination of discussion authority.

Pan Am-Trans World Airlines (for a )PI‘U\'.!ll of agreement— Docket No. 27114):
April 19, 1974—Petition of the ll,H Department of Justice for leave to
intervene.

Trans World Airlines, Inc. (capacity reduction agreement—Docket No. 22908):

June 9, 1972—Comments of the U.8. Department of Justice,

August 31, 1972—Comments of the U.S. Department of Justice.

June 8, 1973—Response of the U.S. Department of Justice to application.

Mar. 14, 1974— Letter of Department of Justice to Judge Seaver.

May 24, 1974—Rebuttal testimony of the U.S. Department of Justice.

June 10, 1974—Trial brief of the U.S. Department of Justice.

August 20, 1974—Brief for the Administrative Law Judge E. Robert Seaver
of the U.S. Department of Justice.

September 3, 1974—Reply brief to the Administrative Law Judge E. Robert
Seaver of the U.S. Department of Justice.

Trans World Airlines, Ine. (Capacity restraint discussions—Docket No. 27755)
May 5, 1975—Response of the Department of Justice in opposition to applica-
tion of Trans World Airlines, Inc., for authority to engage in capacity restraint
discussions.

United Air Lines (eapacity reduction discussions—Fin. Docket No. 224906, et al.):
April 9, 1973—Response of the U.8. Department of Justice to application.
Universal Air Travel Plan (Membership restrictions—Docket No. 22333, et al.):

January 31, 1973—Petition of U.S. Department of Justice.

March 16, 1973—Motion for leave to file an ¢therwise unauthorized document.

March 16, 1973—Reply of the Department of Justice to the answer of the
Universal Air Travel Plan.

C. GENERAL PROCEEDINGS

Docket No. 21866-6A (Domestic Passenger Fare Investigation Phase 6-A
[Seating Configurations]):
June 20, 1972—Petition for reconsideration.
June 15, 1973—Answer of the U.S. Department of Justice to the motion of
Continental Air Lines, Inc., for stay and reconsideration,
Ihick(.-t No. 21866-9 (Domestic Passenger Fare Investigation—Fare Structure
*hase 9):
November 12, 1971—Brief of the U.S. Department of Justice.
November 12, 1971—Motion for leave to intervene.
March 26, 1973—Comments of the U.S. Department of Justice regarding
phase 9 rate setting and fare flexibility.
Docket No. 22973 (New England Service Investigation):
July 31, 1973—Motion of the U.S. Department of Justice for leave to inter-
vene for a limited purpose.
September 7, 1973—Brief of the U.8. Department of Justice to the board.
Docket No. 23287 (Air Freight Forwarders' C arters): January 24, 1975—Brief
of the U.S. Department of Justice to administrative Law Judge Richard M.
Hartsock.
Docket No. 23542, et al. (ATC Bylaws Investigation): February 22, 1974 —Brief
of the U.S. Department of Justice to the CAB.
Docket No. 24283, et al. (Air Carrier Reorganization Investigation):
July 16, 1973—Supplemental Brief of the U.S. Department of Justice to the
Administrative ‘Law Judge.
October 16, 1973—Motion of the Department of Justice for leave to file a
late filed answer.
August 26, 1974—Brief of the U.S, Department of Justice to the CAB.
Docket No. 24908 (Proposed Termination of “Prior Affinity"” Charter Authority) :
December 20, 1974—Comments of the U.S. Department of Justice.
Docket No. 25587 (Fare Reductions in Chicago-L.A. Market Proposed by
Continental and United Airlines) :
October 19, 1973—Brief of the U.S. Department of Justice to the Administra-
tive Law Judge.
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January 16, 1974—Petition of the U.S. Department of Justice for review of
the initial decision of the Administrative Law Judge.

Docket No. 25795 (36 Household Goods Air Freight Forwarders Application to
Amend Exemption): August 17, 1973—Motion of Department of Justice for
extension of time.

Docket No. 25875 (Proposed Regulation 14 CFR § 399.45—Minimum charter
rate levels) :

November 2, 1973—Comments and alternative motion for hearing of the
U.8. Department of Justice.

November 19, 1973—Reply Comments of the Department of Justice.

November 11, 1974—Motion of the Department of Justice for stay and
petition for reconsideration of regulation PS-57.

February 26, 1975—Comments of U.S. Department of Justice in the matter
of charter rates,

Docket No. 25908 (Transatlantic Route Proceedings):

November 19, 1974—Notice to all parties.

November 19, 1974—Motion of the U.S. Department of Justice for leave to
file a document otherwise unauthorized by the board’s rules.

November 19, 1974—Petition of the U.S. Department of Justice for leave to
intervene,

December 23, 1974—S8tatement of position of the U.S. Department of
Justice.

January 6, 1975—Brief of the U.S. Department of Justice to Associate Chief
Administrative Law Judge Ross I. Newmann.

March 5, 1975—Brief of the U.8. Department of Justice to the CAB.

Docket No. 26245 (American-Pan American Route-Exchange Agreement):
January 30, 1974—Petition to intervene of the U.8. Department of Justice.

Docket No. 27135 (Proposed Regulation 14 CFR § 378a Concerning One-stop-
inclusive Tour Charters) :

December 20, 1974—Comments of the U.S. Department of Justice.
January 6, 1975—Reply Comments of the U.8, Department of Justice.
May 16, 1975—Comments of U.8. Department of Justice.

Docket No. 27463 (Air carrier certificates) : February 3, 1975—Petition pursuant
to sections 204(a) and 401 of the Federal Aviation Act of 1958, as amended, for
alteration, amendment, modification, or suspension in whole or in part of air
carrier certificates of public convenience and necessity.

Docket Nos. 27607 and 27610 (National Airlines, Ine., “No Frill Class’ Service):
March 20, 1975—Motion of the U.S. Department of Justice to file a document
after the expiration of the specified due date and answer.

Docket No. 27626 (Pan American World Airways): April 4, 1975—Answer of
U.S. Department of Justice in opposition to application of Pan American
World Airways, Inc., for an exemption.

Docket No. 27671 (“No Frill"”’ Fares Investigation):

May 7, 1975—Petition of the U.S. Department of Justice for leave to
intervene.

September 16, 1975— Brief of the U.S, Department of Justice to Administra-
tive Law Judge William H. Dapper.

Docket No. 27693 (World Airways):

April 30, 1975—Answer of U.S. Department of Justice in support of motion
for an expedited hearing.

July 31, 1975—Brief of the U.S. Department of Justice to the CAB.

September 18, 1975—Motion of the U.S. Department of Justice to correct
transeript.

Docket No. 27702 (Braniff Airways): April 14, 1975—Answer of U.S. Department
of Justice in opposition to application of Braniff Airways, Ine., for an exemption.

Docket No. 27918 (North Atlantic Fares Investigation): July 11, 1975—Petition
of the U.S. Department of Justice for leave to intervene.

Docket No. 28036 (South Pacific Service Case): August 5, 1975—Petition of the
U.8. Department of Justice for leave to intervene.

Docket No. 28048 (Evaluation of Economic Behavior and other Consequences of
Civil Aviation System Operating with Limited or is Regulatory Constraints):
September 15, 1975—Comments of the U.S. Department of Justice,

In Re Grand Jury Proceedings—Investigation of International Air Transporta-
tion: January 23, 1975—Application for order to impound documents.
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IV. Ocean TransrorTATION (FMC)

A. MERGERS

R. J. Reynolds, U.S. Lines, Sea-Land Service, et al, (Agreement No. 9827-1;
Docket No. 70-51):
March 16, 1972—U.S. Department of Justice reply to exceptions to the
examiner’s initial decision.
July 26, 1972—Reply of the U.S. Department of Justice to comments filed
pursuant to Commission order of June 7, 1972,

B. COOPERATIVE WORKING AGREEMENTS
American Export Isbrandtsen Lines, et al. (Agreement No. 9899—Docket
No. ): February 12, 1971—Petition of the Department of Justice.
Atlantic Steamship Energy Conservation Agreement (Agreement No. 10118—
Docket No. ): March 26, 1974—Comments of the ])Py:lrt-tﬂent of Justice.
Hawaii Rate Agreement (Agreement No. DC-57—Docket No, ——):

July 11, 1973—Petition for intervention of the Department of Justice.

November 15, 1973—Posthearing brief of the Department of Justice.

December 17, 1973—Reply brief of the Department of Justice.

North Atlantic Pool (Agreement No. 10,000—Docket No., 72-17):

July 11, 1972—Motion for order compelling respondents to answer the
interrogatories of the Department of Justice, or in the alternative, an
Order setting oral argument on respondents’ objections.

October 11, 1972—Petition of the Department of Justice for reconsideration
of procedural order.

October 31, 1972—Motion by the Department of Justice for leave to appeal
from the Chief Administrative Law Judge’s revised procedural schedule
de{:!'lying the Department’s petition for reconsideration of the procedural
order,

October 31, 1972—Appeal from the Chief Administrative Law Judge’s
revised procedural schedule.

November 8, 1972—Letter.

December 4, 1972—Letter.

May 4 1973—Brief and proposed findings of the Department of Justice.

June 15, 1973—Reply brief of the Department of Justice.

February 26, 1974—Exceptions and brief of the Department of Justice.

May 29, 1974—Petition for intervention of the Department of Justice.

Transatlantic Freight Conference, American Export Isbrandtsen Lines, et al,
(:\[%r(-(-munt. No. 9,813—Docket No. 69-58) :
ctober 9, 1969—Petition of Department of Justice.

February 6 1970—Notice of motion and motion for production of documents.

February 6, 1970—Memorandum in support of Departments motion for
production of documents.

March 9, 1970—Reply of the Department of Justice to respondents’ objec-
tions to interrogatories.

March 24, 1970—Notice of deposition.

M?rch 31, 1970—Application for prehearing schedule by the Department of
ustice.

April 10, 1970—Motion by the Department of Justice for leave to appeal
from the presiding examiner’s order that all discovery proceedings be de-
ferred until after the respondents’ initial case has been heard.

April 27 1970—Brief of the Department of Justice in opposition to respond-
ent’s interlocutory appeal from examiner’s discovery ruling and cross-
appeal.

Janluitry 8, 1971—Department of Justice motion for order compelling produe-
tion of documents and answers to interrogatories and depositions from
witnesses and evidence located in foreign countries.

January 8, 1971—Department of Justice memorandum in support of its
motion.

January 8, 1971—Department of Justice written cross-examination of re-
spondents concerning amendment to agreement article 7(e) (i) and 7(e) (ii)
(Amendment No. 3).

January 25 1971—Reply of Department of Justice to respondents’ objections
to discovery.

February 2 1971—Supplementary interrogatories propounded by the De-
partment of Justice to all respondents.
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April 28, 1971—Reply of the Department of Justice to respondents’ request
for extraordinary relief.
United Stevedoring Corporation v. Boston Shipping (Docket No. 70-3): July 10,
1972—Opening brief for the U.S. Department of Justice.
In the Matter of Agreement No. DC-56 (Docket No. 73-75):
December 12, 1973—Petition for intervention of the Department of Justice.
April 22, 1974—Direct testimony of Henry A. Einhorn on behalf of Depart-
ment of Justice.

V. ErLectric POWER
A. NUCLEAR LICENSING PROCEEDINGS (AEC)

Alabama Power Co. (Dockets Nos. 50-348A, 50-364A):

September 8, 1972—Reply of the U.S. Department of Juctice to the ap-
plicant’s answer to notice of antitrust hearing and motion to limit the
scope of the hearing of July 31, 1972.

September 11, 1972—Statement of legal theory and supporting facts of the
Department of Justice,

September 25, 1972—Motion to consolidate of the Department of Justice.

November 9, 1972—Reply brief of the U.8. Department of Justice to ap-
plicant’s brief on the jurisdiction of the AEC pursuant to § 105¢ of the
Atomic Energy Act and the scope of prelicense antitrust review.

December 19, 1972—Supplemental statement of common issues in support
of the Department of Justice’s motion to consolidate,

March 5, 1973—Reply of the Department of Justice to applicant’s request
for certification on the issues of jurisdiction and scope.

March 20, 1973—Reply of the Department of Justice to applicants’ motion
for reconsideration of order denying request for certification.

Mareh 20, 1973—Department’s proposed issues of fact to be inserted under
board’s subissues.

April 4, 1973—Department of Justice’s response to Alabama Power Co.’s
statement of proposed issues.

May 14, 1973—Report of the Department of Justice.

June 1, 1973—Report of the Department of Justice.

June 14, 1973—Motion of the parties for an extension of time.

July é_G, 1973—Report of the Department of Justice and AEC regulatory
staff.

Augugt 2, 1973—Report of the Department of Justice and AEC regulatory
staff.

August 13, 1973—First response of the Department of Justice to the ap-
plicant’s interrogatories 1(a), 1(b), and 22(a).

August 31, 1973—Answer of the joint discoveries to applicant’s objections
to the second joint request of the Department of Justice, AEC regulatory
staff, and intervenors for production of documents by the applicant.

August 18, 1973—Motion of the joint discoveries for leave to file a reply.

Nazvcmbcrﬁ.'), 1973—Report of the Department of Justice and AEC regula-
ory staff.

December 3, 1973—Report of the Department of Justice and AEC regula-
tory staff,

.]’anu:gy 7, 1974—Report of the Department of Justice and AEC regulatory
staff.

February 8, 1974—Report of the Department of Justice and AEC regulatory

taff.
March 6, 1974—Report of the Department of Justice and AEC regulatory

staff.

March 31, 1974—Interrogatory of the Department of Justice to applicant and
request for produetion of a single document and all copies of that document.

April 3, 1974—Report of the Department of Justice and AEC regulatory staff

April 16, 1974—-—1\'&0ti(m of the Department of Justice, AEC regulatory staff
and the intervenors for a modification of the prehearing schedule.

April 25, 1974—Reply of other parties to applicant’s answer and motion
relating to further modification of the prehearing schedule.

May 3, 1974—Response of the Department of Justice, AEC regulatory staff
and the intervenors opposing applicant’s motion to bifurcate the hearing.

May 9, 1974—Report of the Department of Justice and AEC regulatory staff.

July 8, 1974—Answer opposing applicant’s motion for order modifying the
procedure established in 1973 so as to require the Department to file an
additional brief prior to its trial brief.
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August 2, 1974—Answer of the Department of Justice and Commission staff
opposing applicant’s motion and modification of prehearing schedule.

September 25, 1974—Motion of the Department of Justice for a modification
of the prehearing schedule due to injury of witness,

October 7, 1974—Motion for further extension of time for filing Dr. Wein's
testimony and for other modifieation of procedural schedule.

July 1, 1975—Answer of the Department of Justice to applicant’s inter-
rogatory regarding evidence relied upon by Dr, Harold H. Wein.

September 3, 1975—Brief of the Department of Justice supporting the ad-
mission of evidence in this proceeding notwithstanding applicant’s objec-
tions relaying upon the Noerr and Penninglon cases.

September 10, 1975—Answer of the Department of Justice to Georgia Power
Co.'s motion to quash subpoena duces tecum in part.

Alabama Power Co. (Alan R. Barton Nuclear Plant Units 1, 2, 3 and 4) (Dockets
Nos. 50-524A; 50-525A; 50-526A; 50-527A): April 21, 1975—Notice of ap-
pearance of David A, Leckie; C. Kent Hatfield; John D. Whitler and Joseph
J. Saunders.

Caroline Power & Light Co. (Dockets Nos. 50-400, 50-401, 50-402, 50-403):
August 18, 1972—Letter from Department of Justice to Associate General
Counsel, AEC.

Connecticut Light & Power Co. (Docket No. 50-423A); August 10, 1973—
Letter from Department of Justice to Associate General Counsel, AEC.

Consumers Power Co. (Dockets Nos. H50-329A, 50-330A):

August 16, 1972—Letter from Department of Justice to Keith 8. Watson, Esq.

August 16, 1972—Motion to compel the production of four categories of
documents including those which may be dated prior to January 1, 1960,

August 30, 1972—Request for stay of motion to compel the production of
four categories of documents.

September 25, 1972—Information and data desired from applicant.

November 2, 1972—Answer of the Department of Justice to applicant’s
objections to document requests and motion for protective orders.

December 13, 1972—Application for issuance of subpoenas duces tecum.

January 8, 1973—Answer of the Department of Justice to applicant’s motion
for order modifying procedural schedule.

February 12, 1973—Request for admissions and interrogatories as to proposed
contentions.

March 2, 1973—First response of the Department of Justice to applicant’s
interrogatories,

March 2, 1973—Answer to applicant’s motion to extend time to object to
request for admissions and motion to compel applicant’s response,

March 22, 1973—Reply of the Department of Justice to applicant’s answer
to motion to (:nmpt'l response.

April 2, 1973—Supplemental response of the Department of Justice to
applicant’s interrogatories.

April 17, 1973—Answer of the Department of Justice to applicant’s motion
to compel produection of documents and motions of the dept. for protective
orders and to compel production of documents by applicant.

June 28, 1973—Notice of appearance; answer of the Department of Justice
to applicant’s motion for leave to submit outside experts’ direct testimony
in written form.

July 12, 1973—Answer of the Department of Justice to intervenors’ motions
for reconsideration and to compel.

August 10, 1973—Motion to the Board for an order requiring applicant to
state the facts expected to be proved by its outstanding requests to
nonparties.

August 22, 1973—Further request for admissions and interrogatories.

September 6, 1973—Department of Justice petition to the Board for order
establishing a Michigan location for hearing for taking testimony of
Michigan witnesses.

September 20, 1973—Motion to compel production of Michigan Pool Com-
mittee minutes.

October 15, 1973—Motion of the Department of Justice to compel discovery
regarding certain computer material.

October 15, 1975—Brief of the Department of Justice to assist Board in
determining impact of Commission’s memorandum and order (Docket 50—
382A) upon this proceeding.

October 8, 1974—Brief and proposed findings of fact of the U.S. Department
of Justice.
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Duke Power Co. (Dockets Nos. 50-269A, 50-270A, 50-287A, H0-369A, 50-370A):
September 5, 1972—First joint request of Department of Justice, AEC
regulatory stafl and intervenors for production of documents by applicant

for period since January 1, 1960.

October 25, 1972—Answer of the Department of Justice to applicant’s
objections to document requests and motion for protective orders.

November 16, 1972—Application for issuance of subpoenas duces tecum.

December 20, 1972—Answers of the Department of Justice to motions of
Virginia Electric & Power Co., Carolina Power & Light Co., & South
Carolina Electric & Gas Co.

February 2, 1973—New proposed list of subissues of fact submitted by the
Department of Justice.

February 8, 1973—Affidavit of Wallace Edward Brand in support of motion

for reconsideration of Board’s order of January 8, 1973,

February 26, 1973—Reply brief of the Department of Justice on relationship
between AEC’s proceeding under section 105 of the Atomic Energy Act
and FPC's proceeding under section 205 of the Federal Power Act; with
Department’s proposed issues of faet to be inserted under Board's
subissues b. 1-4.

March 30, 1973—Revised interrogatory of the Department of Justice con-
cerning applicant’s filing system.

April 23, 1973—Answer of the Department of Justice to motion of VEPCO
to quash or to limit subpoena duces tecum.

June 6, 1973—Answer of the Department of Justice to applicant’s motion to
amend paragraph G of prehearing order No. 6 and separate motion of the
Department to amend paragraph G of prehearing order No. 6.

July 30, 1973— Answer of the Department of Justice to applicant’s motion
to amend prehearing order No. 2

July 31, 1973—Answer of the Department of Justice to applicant’s motion
for protective orders.

September 17, 1973—Interrogatories and document request of joint dis-
coverers and motion to compel response.

September 28, 1973—Request of the U.S. Department of Justice for addi-
tional time to reply to interrogatories and document production request
of applicant.

October 3, 1973—Answers of joint discoverers to applicant’s motion for
protective order concerning commencement of depositions.

October 11, 1973—Answers of the Department of Justice to applicant’s
motion to stay depositions and request for expeditious ruling on that
motion.

October 18, 1973—Answer of Department of Justice to applicant’s motion
to determine procedure for review of attorney-client privilege claims.

October 23, 1973—Brief of the Department of Justice to assist Board in
determining impact of Commission’s memorandum and order (Docket
50-382A) upon this proceeding,

November 8, 1973—Request of the U.S. Department of Justice for additional
time to reply to interrogatories and document production request of
applicant.

November 19, 1973—Memorandum of Department of Justice on the scope
and application of attorney-client privilege.

November 28, 1973—Request of the U.S. Department of Justice for addi-
tional time to reply to interrogatories and document production request
of applicant.

November 30, 1973—Answers of the Department of Justice to interroga-
tories of the applicant.

December 7, 1973—Supplemental memorandum of Department of Justice
on attorney- client privilege.

December 20, 1973—Joint motion of all parties for a modification of the
prehearing schedule,

January 4, 1974—Answer of the Department of Justice to applicant’s motion
for a protective order.

January 10, 1974—Supplementary answers of the Department of Justice
to interrogatories of the applicant.

January 22, 1974—Answer of the Department of Justice to applicant’s
motion to compel.

January 28, 1974—Answers of the Department of Justice to applicant’s
motion for leave to reply.
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February 7, 1974—Joint motion of all parties requesting changes in the
schedule of the proceeding.

March 7, 1974 —Fourth response of the Department of Justice to applicant’s
interrogatories.

May 13, 1974"—Answer of the Department of Justice to intervenors’' motion
for extension of time.

May 14, 1974 —Motion of the AEC staff and the Department of Justice
to amend licenses for Oconee Units 1, 2 and 3 and MeGuire Units 1 and 2
by attaching license conditions.

No date—Joint recital of contested issues of fact and law.

Duke Power Co. (Dockels Nos. 50-413A and 50-414A) :

September 12, 1973-—Answer of Department of Justice to applicant’s objec-
tion to consolidation and motion to determine issues for hearing.

May 10, 1974 —Response of the Department of Justice to questions posed in
board’s April 25, 1974, notice of hearing and notice for special prehearing
conference.

May 23, 1974—Motion of the Department of Justice to limit participation;
answer to applicant’s motion for full implementation of settlement; advice
to Board concerning issues appropriate for hearing.

Georgia Power Co. (Docket No. 50-366):

September 25, 1972—Motion to consolidate of the Department of Justice.

December 19; 1972—Supplemental statement 6f common issues in support
of the Department of JIltAtict"s motion to consolidate.

January 3, 1973—Notice of appearance. :

January 16, 1973—Statement of the Department of Justice with regard to
legal theory and supporting facts.

April 5, 1973—Response of the Department of Justice to Georgia Power
Co.'s second recital of contested issues:

May 31, 1973—Second joint request of the Department of Justice, AEC
regulatory staff, and intervenors for production of documents by the
applicant.

June 14, 1973-—Motion of the parties for an extension of time.

June 15, 1973—Report of the Department of Justice and AEC reguldtory
staff.

July 25, 1973— Answer of the joint discoverers to applicant’s objections to the
first joint request for the production of documents.

August 29, 1973 —Answer of the joint discoverers to applicant’s objections
to the second joint request of the Department of Justice, AEC regulatory
staff, and intervenors for production of documents by the :a.p’plic:mt..

September 4, 1973 —Answer of the joint discoverers to applicant’s objections
to the substitute questions for the second joint request for the production
of documents by applicant.

October 12, 1973—Proposed schedule of the Department of Justice and
AEC regulatory staff.

November 5, 1973—Report of the Department of Justice and AEC regulatory
staff.

Novemiber 16, 1973—Joint discoverers’ amendments to their second joint
discovery request of the applicant and joint diséoverers’ amended motion
to compel discovery of the applicant.

December 4, 1973—Report of the Department of Justice and AEC regulatory
staff.

December 21, 1973— Motion of the parties for a postponement of procedural
dates.

No date—Recital of contested issues of law and fact.

Louisiana Power & Light Co. (Docket No. 50-382A):

No date—Affidavit of Wallace Brand.

November 8, 1072—Statement of the Department of Justice concerning
mutters contained in Louisiana Power & Light Co.’s “motion for expeditious
denial" filed October 30, 1972.

February 23, 1973—Memorandum and order.

March 21, 1973—Notice of appearance.

March 22, 1973—Notice of appearance.

March 29, 1973—Request for extension of time. n

April 2, 1973—Answer of AEC regulatory staff to Louisiana Power & Light
Co.'s answer to Commission’s notice of antitrust hearing on application
for construction permit for related motions.

April 3, 1973—Notice of receipt of supplemental antitrust advice from
Department of Justice.
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April 4, 1973—Order granting request of U.S. Department of Justice for
additional time to reply to answer to notice of antitrust hearing on appli-
cation for construction permit and related motions.

April 5, 1973—Reply and answer of Department of Justice to applicant’s
papers of March 20, 1973.

April 6, 1973—Notice of appearance.

April 9, 1973—Answer of cities of Lafayette and Plaquemine, La., to answer
of Louisiana Power & Light Co. filed March 20, 1973, and related motions.

April 9, 1973—Motion of the Dow Chemical Co. for leave to file a reply to
applicant’s answer to notice of antitrust hearing on application for con-
struction permit and related motions,

April 24, 1973—Memorandum and opinion of Board with respect to petitions
to intervene in an antitrust hearing relating to application for construction

ermit.

Apr"il 27, 1973—Notice of Department of Justice advice.

l\ﬁly 4, 1973—Motion of the Dow Chemical for leave to amend and supple-
ment its petition for leave to intervene and request for hearing.

October 30, 1973—Answer of Department of Justice to motion of applicant
for clarification of the Commission’s order of September 28, 1973,

November 12, 1973—Memorandum of the Department of Justice pursuant
to notice and order of October 30, 1973.

Febraury 8, 1974—First joint request for the production of documents by
application.

July 18, 1974—Department of Justice reply to applicant’s motion that the
AEC or the Atomic Safety and Licensing and Al)pt!al Board direct certifi-
cation of the record for appeal.

Se‘lf!.vtubcr 5, 1974—Post-show-cause-hearing brief of the Department of

ustice.

November 13, 1974—Motion to modify board’s memorandum with respect
to appropriate license conditions.

December 6, 1974—Brief of Department of Justice on appeal from initial
decision of hearing board.

Pacific Gas & Electric Co. (Doekets Nos. 50-358 and 50-359) :

September 7, 1972—Notice of appearance by the Department of Justice.

September 20, 1972—Notice of appearance.

The Toledo Edison Co. and the Cleveland Electric Illuminating Co. Docket No.
50-346A; the Cleveland Electric Iluminating Co., et al. (Dockets Nos. 50-
440A and 50-441A) (50-500A and 50-5014A):

January 24, 1974 —Notice of appearance by the Department of Justice.

June 19, 1974—Proposed expedited hearing schedule.

July 12, 1974 —Response of Department of Justice to order requesting clari-
fication.

Jn‘l})' 15, 1974—Expedited hearing schedule proposed by the Department of

ustice.

August 29, 1974—Notice of appearance by the Department of Justice.

S('pt:;mher 9, 1974—Motion by the Department of Justice for a protective
order.

October 10, 1974—Response by the Department of Justice to applicant’s
motion for summary disposition.

November 27, 1974—Response of Department of Justice to applicant’s
first request for production of documents and answers to interrogatories.

December 9, 1974—Motion by Department of Justice to compel discovery and
to revise time schedule to take into account applicant's noncompliance.

December 12, 1974—Motion by the Department of Justice to quash or modify
applicants’ subpoenas and to enforce the sequence and timing of discovery
ordered by the licensing board.

January 2, 1975—Memorandum of the Department of Justice in documents
r()dl.(licliun submitted at the request of the Atomic Safety and Licensing
oard.

January 7, 1975—Reply memorandum of the Department of Justice on docu-

ment discovery.

February 14, 1975—Supplemental interrogatories by the Dept. of Justice to
the Cleveland Electric Illuminating Co., Ohio Edison Co., Pennsylvania
Power Co., and the Toledo Edison Co.

February 18, 1975— Department of Justice proposed transcript corrections.

March 24, 1975—Motion for extension of time and certificate of service.

April 7, 1975—Answer of the Department of Justice in opposition to appli-
cants’ rr,llut,iun entitled “Proposal for Expediting the Antitrust Hearing
Process.




210

April 14, 1975—Notice of appearance by the Department of Justice.

April 23, 1975—Motion by the Department of Justice for order concerning
discovery.

April 25, 1975—Memorandum of the Department of Justice in support of
claims of privilege.

May 2, 1975—Reply memorandum of the Department of Justice on appli-
cants' claims of privilege.

May 5, 1975—Motion for extension of time; Notice of appearance by the
Department of Justice; and certificate of service.

May 12, 1975—Reply of the Department of Justice in opposition to appli-
cant’s argument in support of its proposal for expediting the antitrust
hearing process.

May 23, 1975—Request of the Department of Justice for interrogatories and
for production of documents by applicants.

May 23, 1975—Request of the Department of Justice for production of
documents.

June 19, 1975—Answer of the Department of Justice in support of motion by
NRC staff to authorize the Atomic Safety and Licensing Board to con-
sider and rule on consolidation.

June726. 1975—Minutes of conference call with Board Chairman on June 24,

975.

June 27, 1975—Memorandum of points and authorities of Department of
Justice with regard to the decision of the special master.

July 9, 1975—List of challenges to the special master's findings of privilege.

July 25, l!)?:':——.-\yplicul.itm for reconsideration of the Board's ruling on the
motion of the City of Cleveland to change procedural dates.

July 29, 1975—Minutes of conference call with Board Chairman on July 14,
1975.

August 21, 1975—Motion for extension of time,

September 5, 1975—Response of Department of Justice to applicant’s
interrogatories and requests for the production of documents.

September 12, 1975—Memorandum of the Department of Justice on excep-
tions to the ruling of the Atomic Safety and Licensing Board.

September 15, 1975—Motion by the Department of Justice to change
procedural dates and affidavit.

Wisconsin Electric Power Co., et al. (Koshkonong Nuclear Plant Units 1 and 2)
(Dockets Nos. 50-502A and 50-503A)

July 18, 1975—Notice of appearance by the Department of Justice.

July 21, 1975—Letter substituting a new corrected copy of response of
Department of Justice to supplemental to petition to intervene dated
July 18, 1975.

B. HOLDING COMPANY ACQUIBITIONS (BEC)

American Electric Power Co., Inc. (SEC Adm. Proe. File No. 3-1476) :

March 17, 1969—Application of the U.S. Department of Justice for leave to
submit an amicus statement.

November 12, 1969—Response to American Electric Power Co., Ine.’s,
motion to quash subpoena dated November 3, 1969,

March 13, 1970—Reply of Division of Corporate Regulation and Department
of Justice to petition for review by American Electric Power Co., Ine.
(“AEP"), of Examiner's Ruling denying AEP motion to terminate cross-
examination.

April 24, 1970—Application for order requiring production of books, papers,
and documents.

October 19, 1970—Response of Department of Justice to AEP’s application
of October 9, 1970,

November 6, 1970—Statement of the Department of Justice with respect to
the application for review of the Division of corporate regulation.

February 19, 1971—Department of Justice motion for reconsideration of
orders requiring production of documents,

February 8, 1972—Response of the Department of Justice to AEP’s appli-
cation for review, dated January 28, 1972,

April 11, 1972—Letter.

June 6, 1972—Answer of Department of Justice and Division of Corporate
Regulation to application by AEP for interlocutory review of Examiner’s
order denying motion to omit initial decision.

September 18, 1972—Brief and proposed findings of fact of the U.S. Depart-
ment of Justice.
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October 24, 1972—Reply brief of the U.S. Department of Justice.
April 9, 1974—Brief of the U.S. Dt‘;.mrt-ment of Justice.
New England Electric System, et al. (SEC Adm. Proc. File No. 3-1698):
June 1, 1971—Brief of the U.S. Department of Justice.
January 29, 1973—Reply Brief on exceptions of the Department of Justice.

C. RESTRICTIVE PRACTICES (FPC)

Docket No. R.345 (competitive bids in procurement): See, VI. Natural Gas
(FPC) (Restrictive Practices).

VI. NarurarL Gas (FPC)
A. MERGERS AND ACQUISITIONS

American Natural 50 percent acq. of Great Lakes Transmission Company (Docket
No. CP 66-110 et al.):

November 3, 1969—Brief of Department of Justice on remand.

December 5, 1969—Reply of Department of Justice to initial brief and motion
of Michigan Wisconsin Pipe Line Co. and Michigan Consolidated Gas Co.

February 6, 1970—Exceptions of the Department of Justice to Examiner’s
initial decision on remand.

August 10, 1970—Application of the Department of Justice for rehearing
of opinion No. 580 and accompanying order.

B. RATES
C. PIPELINE CERTIFICATES AND PERMITS

Great Lakes Transmission Co. (Dockets Nos. CP 70-19, CP 70-20); Michigan
Wisconsin Pipeline Co. (Dockets Nos. CP 70-21, CP 70-22): Midwestern Gas
Transmission Co. (Dockets Nos. CP 70-23, CP 70-24) (pipe line interconnection
with Great Lakes); December 16, 1969—Petition of Department of Justice
for leave to file a statement of position.

Northwest Pipeline Corp. (Dockets Nos. CP 73-331; CP 73-332; CP 73-333):

August 21, 1973—Joinder in motion for expedited proceedings.

October 23, 1973—Application of intervenors Arizona Public Service Co.,
Tucson Gas and Electric Co. for rehearing of Commission order issued
without public hearing.

D. REBSTRICTIVE PRACTICES

Docket No. R. 345 (competitive bids in procurement): March 17, 1969—Com-
ments of the U.8. Department of Justice.

VII. Banking anp Finance (FRB, FDIC, ComprroLLER, FHLLB)

A. BANK MERGERB AND ACQUISITIONS

Alabama Bancorporation: March 19, 1973—Memorandum of the U.S. Depart-
ment of Justice on the competitive effects of the captioned applications.

American Fletcher Corp. (acq. voting shares of Southwest S & L Association):
November 30, 1973—Comments of the Department of Justice.

Trust Co. of Gmrﬁin (acq. of Peachtree Bank & Trust, Chamblee, Ga.): March 2,
1971—Petition for reconsideration of order approving application for acquisition
of assets and assumption of liabilities under Bank erger Act.

B. BANK HOLDING COMPANY DIVERBIFICATION

Armored Car or Courier Services: May 11, 1972—Comments of the U.S. Depart-
ment of Justice.

Factors, acquisition of: December 10, 1971—Petition for acceptance of late
comments.

Finance Companies, Small, acq. of: December 1, 1972—Memorandum of the 1.8S.
Department of Justice.

Investment advisors to investment companies: September 24, 1971—Comments
of the U.S. Department of Justice.

Mortgage Companies, acq. of: December 3, 1971—Petition for acceptance of late
comments.

Nonbanking activities, generally: February 26, 1971—Memorandum of the U.S.
Department of Justice.




C. REBTRICTIVE PRACTICES

Intra Corporate conspiracy Doctrine: February 22, 1971—Letter to FRB.

Interlocking Relationships (under the Clayton Act): March 15, 1974—Comments
of the U.8. Department of Justice.

Electric Funds Transfer (proposed amendment of Regulation J & related issues):
May 14, 1974—Comments of the U.S. Department of Justice.

Truth in Lending-Fair Credit Billing (Proposed amendments to Regulation %):
June 20, 1975—Comments of the Department of Justice.

VIII. Securities Markers (SEC)
A. COMMISSION RATES

File No. 10-54-1 (Commission Rate Structure of the Chicago Board Options
Exchange): January 15, 1973—Comments of the U.S. Department of Justice.

File No. 4-144 (Commission Rate Structure of Registered National Securities
Exchanges)

January 17, 1969—Memorandum of the U.S. Department of Justice on
fixed minimum commission rate structure.

March 20, 1970—Response of the U.S. Department of Justice to SEC
release No, 8791,

File No. 4-164 (Repeal of section 22(d); distribution of mutual funds) ; February
2, 1973—Comments of the U.S. Department of Justice.
File No. 8230 (Commission Rate Structure of the File No. 4-176 NYSE) :
April 1, 1968—Comments of the U.S. Department of Justice.
December 10, 1974—Comments of the U.S. Department of Justice.
Civ. 63-C-264 (Fixed brokerage commissions) (Thill) :

January 13, 1972—Memorandum of the Department of Justice in opposition
to defendent’s motion for stay of this action pending reference of Issues
to the Securities and Exchange Commission.

January 17, 1972—Errata sheet for above memorandum.

March 15, 1972—Memorandum of the Department of Justice on the issues
to be decided at trial and the proposed procedure to be followed.

April 28, 1972—Response of the United States to defendent’s reply to
memorandum of the antitrust division on the issues to be tried and trial
procedure to be followed and to memorandum of Securities and Exchange
Commission in response to positions of plaintiff, defendent, and Depart-
ment of Justice concerning issues to be tried

April 28, 1972—Notice of motion and motion of the U.S.A. for leave to
intervene.

June 30, 1972—Defendent’s interrogatories to plaintiff Thill Securities
Corp.

July 1972—First set of interrogatories propounded by U.8.A. to Securities
and Exchange Commission.

No date—Affidavit and claim of privilege.

Release No. 10636: File No. 87-510 (proposed Rule 10B-20; Prohibition against
additional consideration in securities offerings): April 15, 1974—Comments of
the U.S. Department of Justice on proposed rule 108-20.

B, EXCHANGE MEMBERSHIP

Release No. 8717 (NYSE proposals to permit public ownership of members):
No date—Comments of the U.S, Department of Justice.

Release No. 9716 (proposed rule 196-2; membership for other than public pur-
poses) : October 3, 1972—Comments of the U.S, Department of Justice.

Release No. 10490 (intermarket competition between option exchanges): May 9,
1974—Comments of the U.S. Department of Justice on inter-market competi-
tion between option exchanges.

C. TRANSACTION DISCLOSURES

File No. 4-172 (NASD anti-reciprocal rule): September 9, 1974—Comments of

_the U.8. Department of Justice.

File No, 87-433 (Pru}umd Rule 17a-15): September 29, 1972—Comments of the
U.8. Department of Justice.

File No. 87-522 (Commission inquiry) : August 23, 1974—Comments of the U.S.
Department of Justice.
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File No. 87-529 (temporary suspension of competitive bid requirements) : August
23, 1974—Statement of the U.S. Department of Justice on the proposal to
temporarily suspend the competitive bidding requirements for the sale of com-
mon stock of regulated public utilities.

IX. CommoniTies Excuanaes (Comm. Excr. AuTh.)
A. COMMISSION RATES

Minimum Commission Rate Fixing by Commodities Exchanges (response to
invitation in 37 F.R.. 4970): )
April 14, 1972—Comments of the U.S. Department of Justice on minimum
commission rate fixing by commodities exchanges.
July 7, 1972—Additional comments of the Department of Justice on minimum
rate fixing by commodities exchanges.

X. ImporT REsTrICcTIONS (TREASURY, TARIFF, SEC. OF AGRIC, ET AL.)

, A. ANTIDUMPING
1. Particular Producls

Aluminum Ingots from Canada (Invest No. AA 1921-121):

July 17, 1973—Statement of Stephen Kilgriff, attorney, Antitrust Division,
before the U.S. Tariff Commission in the matter of aluminum ingots
from Canada, investigation No. AA1921-121 under the Antidumping Act
of 1821, as amended.

Al‘llgu:-!t. 1, 1973—Brief of the Antitrust Division of the Department of

ustice.
Bleached hardwood kraft pulp from Canada (Tar. Comm. Inv. No. AA1921-105) :

November 21, 1972—Statement of Stephen Kilgriff, attorney, Antitrust
Division, before the U.S. Tariff Commission, concerning Northern Bleached
hardwood kraft pulp from Canada (Inv. No. AA1921-105).

D(:Jcembcr 12, 1972—Brief of the Antitrust Division of the Department of

ustice.

Clear plate and clear float glass from Japan (Tar. Comm. Inv. No. AA1921,
et al.) : No date—Statement of the Department of Justice.

Elemental Sulphur from Canada: May 23, 1973—Submission of the Antitrust
Division U.8. Department of Justice.

Potassium Chloride from Canada (Tar. Comm. Inv. No. AA1921-58160) : March
3, 1970—Application to modify or revoke antidumping findings.

Power Transformers from France (Tar. Comm. Inv. No. AA1921-86/90): April
5, 1972— Brief of the Department of Justice.

Primary lead metal from Australia (Tar. Comm. Inv. No. AA1921-134) : December
19, 1973—Brief of the Antitrust Division of the Department of Justice.

Primary lead metal from Canada (Tar. Comm. Inv. No. AA1921-135): Decem-
ber 21, 1973—Brief of the Antitrust Division of the Department of Justice.

Sheet glass from West Germany, France and Italy (Tar. Comm. Inv. No.
‘.?..‘\1921—781’80): October 7, 1971—Statement of the U.S. Department of

ustice.

2. General Proceedings
Customs, Commissioner of, 36 F.R. 7012 (suggested revisions to antidumping
regulations) : June 14, 1971—Letter.

Treasury, 37 F.R, 7698 (proposed rule making): June 19, 1972—Submission
of the U.S. Department of J?lsticc.

Treasury, 37 F.R. 9125, 11475 (Sales below cost of produetion): July 5, 1972—
Submission of the U.S. Department of Justice.

B. §337 TARIFF ACT
1. Particular Products
Ampicillin (Tar. Comm. Inv. No. 337-24):

December 29, 1970—Memorandum to the special trade representative on
whether the president should issue a temporary exclusion order on
ampicillin.

March 31, 1971—Statement of the U.S. Department of Justice.

Meprobamate (Tar. Comm. Inv. No. 337-27): September 20, 1971—Statement
of the U.S. Department of Justice.
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2. General Proceedings

Trade Staff Committee Section 337 Study: January 12, 1073—Statement of
the Department of Justice.

C. ESCAPE CLAUSE ACTIONS
Flat Glass (Tea-I-23):

November 15, 1971—Testimony of Dudley H. Chapman, Assistant Chief
Foreign Commerce Section, Antitrust Division, Department of Justice
before the Tariff Commission concerning the consolidated petitions of
ASG Industries, Inc.,, C-E Glass, Libbey-Owens-Ford Co., and PPG
Industries, Inc., under sections 351(d)(3) and 301(a) of the Trade Ex-
pansion Act of 1962, and section 207.4 of part 207 and subpart B of part
206 of the rules of practice and procedure of the U.S. Tariff Commission.

December 8, 1971— Letter.

D. § 232 TRADE EXPANSION ACT

Power Circuit Breakers, ete. (Rept. to OEP on GE application for investigation) :

October 30, 1972—Interim representative of the Department of Justice on

the application of GE umL-r section 232 of the Trade Expansion Act

for an investigation of the effect on National Security of imports of EHV
Power Circuit Breakers and EHV transformers and refactors.

April 27, 1973—Final representative of the Department of Justice on the
application of GE under section 232 of the Trade Expansion Act for an
investigation of the effect on National SBecurity of imports of EHV Power
Circuit Breakers and EHV transformers and refactors.

E. OTHER IMPORT RESTRICTIONS
Tomatoes grown in Florida (Department of AG Docket No. AO-265-A3):
May 4, 1972—Application of Department of Justice for extension of time within
which to file exceptions.
XI. Consumer Prorecrion (FTC)

A. CONBUMER INSTALLMENT SALES

Preservation of buyers' claims and defenses in consumer installment sales (pro-
posed trade regulation): September 13, 1971—Comments of the U.S. Depart-
ment of Justice,

XII. NARCOTICS AND DANGEROUS DRUGS
A. REGISTRATION

Application procedures under the Drug Abuse Prevention and Control Act of
1970: May 17, 1974—Comments of the Antitrust Division of the Department
of Justice,

Mallinckrodt Registration to produce Oxycodone (Docket No. 73-4): April 5,
1975—Memorandum of law relating to the simplification of issues of the
Bureau's hearing counsel.

O
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